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PUBLISHED UNDER AUTHORITY OF IOWA CODE SECTIONS 2B.5 AND 17A.6

PREFACE

The lowa Administrative Bulletin is published biweekly in pamphlet form pursuant to lowa Code chapters 2B and 17A and
contains Notices of Intended Action on rules, Filed and Filed Emergency rules by state agencies.

It aso contains Proclamations and Executive Orders of the Governor which are general and permanent in nature; Economic
Impact Statements to proposed rules and filed emergency rules; Objections filed by Administrative Rules Review Committee,
Governor or the Attorney General; and Delay by the Committee of the effective date of filed rules; Regulatory Flexibility Analy-
ses and Agenda for monthly Administrative Rules Review Committee meetings. Other “materials deemed fitting and proper
by the Administrative Rules Review Committee” include summaries of Public Hearings, Attorney General Opinions and Su-
preme Court Decisions.

The Bulletin may also contain Public Funds Interest Rates [12C.6]; Workers' Compensation Rate Filings [515A.6(7)];
Usury [535.2(3)“a’]; Agricultural Credit Corporation Maximum Loan Rates [535.12]; and Regional Banking—Notice of Ap-
plication and Hearing [524.1905(2)].

PLEASE NOTE: Italicsindicate new material added to existing rules; strike through-letters indicate deleted material .

Subscriptionsand Distribution .......................... Telephone: (515)281-3568
Fax: (515)281-8027
KATHLEEN K. BATES, Administrative Code Editor Telephone: (515)281-3355
STEPHANIE A. HOFF, Assistant Editor (515)281-8157
Fax: (515)281-4424

SUBSCRIPTION INFORMATION

lowa Administrative Bulletin

The lowa Administrative Bulletin is sold as a separate publication and may be purchased by subscription or single copy.
All subscriptions will expire on June 30 of each year. Subscriptions must be paid in advance and are prorated quarterly.

July 1, 2003, to June 30, 2004 $300
October 1, 2003, to June 30, 2004 $225
January 1, 2004, to June 30, 2004 $150
April 1, 2004, to June 30, 2004 $ 75

Single copies may be purchased for $22.
lowa Administrative Code

The lowa Administrative Code and Supplements are sold in compl ete sets by subscription. Supplement (replacement pages)
subscriptions must be for the complete year and will expire on June 30 of each year.
Prices for the lowa Administrative Code and its Supplements are as follows:

lowa Administrative Code - $1,350

(Price includes complete set of rules and index, plus a one-year subscription to the Code Supplement and the lowa Adminis-
trative Bulletin. Additiona or replacement binders may be purchased for $14.)

lowa Administrative Code Supplement - $475

(Subscription expires June 30, 2004)
All checks should be made payable to the Treasurer, State of lowa. Send all inquiries and subscription orders to:

Attn: Stephanie Cox

L egidlative Services Agency
Capitol Building
DesMoines, | A 50319
Telephone: (515)281-3568
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Schedule for Rule Making

2003
FIRST
HEARING POSSIBLE FIRST POSSIBLE
NOTICE NOTICE OR ADOPTION ADOPTED ADOPTED POSSIBLE = EXPIRATION
SUBMISSION PUB. COMMENTS DATE FILING PUB. EFFECTIVE  OF NOTICE
DEADLINE DATE 20 DAYS 35DAYS DEADLINE DATE DATE 180 DAYS
Jan.3 03 Jan.22 03 Feb.11 '03 Feb.26 '03 Feb.28 '03 Mar.19 '03 Apr.23 '03 July21 °'03
Jan. 17 Feb. 5 Feb. 25 Mar. 12 Mar. 14 Apr. 2 May 7 Aug. 4
Jan. 31 Feb. 19 Mar. 11 Mar. 26 Mar. 28 Apr. 16 May 21 Aug. 18
Feb. 14 Mar. 5 Mar. 25 Apr.9 Apr. 11 Apr. 30 June 4 Sept. 1
Feb. 28 Mar. 19 Apr. 8 Apr. 23 Apr. 25 May 14 June 18 Sept. 15
Mar. 14 Apr. 2 Apr. 22 May 7 May 9 May 28 July 2 Sept. 29
Mar. 28 Apr. 16 May 6 May 21 May 23 June 11 July 16 Oct. 13
Apr. 11 Apr. 30 May 20 June 4 June 6 June 25 July 30 Oct. 27
Apr. 25 May 14 June 3 June 18 June 20 July 9 Aug. 13 Nov. 10
May 9 May 28 June 17 July 2 July 4 July 23 Aug. 27 Nov. 24
May 23 June 11 July 1 July 16 July 18 Aug. 6 Sept. 10 Dec. 8
June 6 June 25 July 15 July 30 Aug. 1 Aug. 20 Sept. 24 Dec. 22
June 20 July 9 July 29 Aug. 13 Aug. 15 Sept. 3 Oct. 8 Jan.5 04
Jduly 4 July 23 Aug. 12 Aug. 27 Aug. 29 Sept. 17 Oct. 22 Jan. 19 04
July 18 Aug. 6 Aug. 26 Sept. 10 Sept. 12 Oct. 1 Nov. 5 Feb.2 '04
Aug. 1 Aug. 20 Sept. 9 Sept. 24 Sept. 26 Oct. 15 Nov. 19 Feb. 16 '04
Aug. 15 Sept. 3 Sept. 23 Oct. 8 Oct. 10 Oct. 29 Dec. 3 Mar.1 '04
Aug. 29 Sept. 17 Oct. 7 Oct. 22 Oct. 24 Nov. 12 Dec. 17 Mar. 15 '04
Sept. 12 Oct. 1 Oct. 21 Nov. 5 Nov. 7 Nov. 26 Dec. 31 Mar.29 '04
Sept. 26 Oct. 15 Nov. 4 Nov. 19 ***Nov. 19***  Dec. 10 Jan.14 '04  Apr.12 '04
Oct. 10 Oct. 29 Nov. 18 Dec. 3 Dec. 5 Dec. 24 Jan.28 '04 Apr.26 '04
Oct. 24 Nov. 12 Dec. 2 Dec. 17 ***Dec. 17*** Jan.7 '04 Feb.11 '04 May 10 '04
Nov. 7 Nov. 26 Dec. 16 Dec. 31 Jan.2  '04  Jan.21 '04 Feb.25 '04 May24 '04
***Nov. 19***  Dec. 10 Dec. 30 Jan.14 '04 Jan.16 '04 Feb.4 '04 Mar.10 '04 June7 04
Dec. 5 Dec. 24 Jan.13 '04 Jan.28 '04 Jan.30 ‘04 Feb.18 '04 Mar.24 '04 June2l '04
***Dec. 17*** Jan.7 '04 Jan.27 '04 Feb.11 '04 Feb.13 '04 Ma.3 '04 Apr.7 ‘04 Jdly5 '04
Jan.2 04 Jan.21 '04 Feb.10 '04 Feb.25 '04 Feb.27 '04 Mar.17 '04 Apr.21 '04 July19 '04
PRINTING SCHEDULE FOR IAB
ISSUE NUMBER SUBMISSION DEADLINE ISSUE DATE
u Friday, November 7, 2003 November 26, 2003
12 Wednesday, November 19, 2003 December 10, 2003
13 Friday, December 5, 2003 December 24, 2003

PLEASE NOTE:

Ruleswill not be accepted after 12 o’ clock noon on the Friday filing deadline days unless prior approval has been received
from the Administrative Rules Coordinator’s office.
If the filing deadline falls on alegal holiday, submissions made on the following Monday will be accepted.

***Note change of filing deadline***
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PUBLICATION PROCEDURES

TO: Administrative Rules Coordinators and Text Processors of State Agencies
FROM: Kathleen K. Bates, lowa Administrative Code Editor
SUBJECT: Publication of Rulesin lowa Administrative Bulletin

The Administrative Code Division uses QuickSilver XML Publisher, version 1.5.3, to publish the
lowa Administrative Bulletin and can import documents directly from most other word processing sys-
tems, including Microsoft Word, Word for Windows (Word 7 or earlier), and WordPerfect.

1. Tofacilitate the publication of rule-making documents, we request that you send your docu-
ment(s) as an attachment(s) to an E-mail message, addressed to both of the following:

bruce.carr@legis.state.ia.us and
kathl een.bates@l egis.state.ia.us

2. Alternatively, you may send a PC-compatible diskette of the rule making. Please indicate on
each diskette the following information: agency name, file name, format used for exporting, and chapter(s)
amended. Diskettes may be delivered to the Administrative Code Division, Third Floor West, Ola Babcock
Miller Building, or included with the documents submitted to the Governor’'s Administrative Rules
Coordinator.

Please note that changes made prior to publication of the rule-making documents are reflected on the
hard copy returned to agencies, but not on the diskettes; diskettes are returned unchanged.

Your cooperation helps us print the Bulletin more quickly and cost-effectively than was previoudly
possible and is greatly appreciated.

IOWA ADMINISTRATIVE RULES and IOWA COURT RULES on CD-ROM
2003 SUMMER EDITION

Containing:  lowa Administrative Code (updated through June 2003)
lowa Administrative Bulletins (January 2003 through June 2003)
lowa Court Rules (updated through July 2003)

For free brochures and order forms contact:

Legidative Services Agency

Attn: Ms. Stephanie Cox

State Capitol

Des Moines, lowa 50319

Telephone: (515)281-3566 Fax: (515)281-8027
|sbinfo@staff.legis.state.ia.us
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The Administrative Rules Review Committee will hold agpecial meeting on Monday, November 10, 2003, a 9 am. in Room
116, State Capitol, Des Moines, lowa. The following rules will be reviewed:

ADMINISTRATIVE SERVICES DEPARTMENT[11]
Procurement of goods and services of general use; purchasing procedures for state agencies;
specia rules for the acquisition of data processing equipment, services, or software;
centralized purchasing, rescind 401—chapters 7 to 9; adopt 11—chapter 105, Filed ARC2885B .................... 10/29/03

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]
lowa organic program, 47.2, 47.3(2)“a’ and “b,” 47.3(5)“a" and“b,” 47.3(5)"“c"(3),
47.3(5)“d,” 47.4(2)“c” and “d,” 47.6, 47.7, 47.8(1), 47.9, 47.9(3), 47.10,

47.11, 47.11(1), 47.11(2)“b"(2), 47.12, Filed ARC 2887B .. ... ...\ttt e 10/29/03
Registration of lowa-foaled horses and |owa-whel ped dogs,

62.4, 62.5, 62.43, 62.44, NOUCE ARC 2873B .. ... ittt e e e e e 10/15/03
Low pathogenic avian influenza (LPALI), 64.1, 64.185 to 64.192,

Filed Emergency After Notice ARC 2871 .. ... .. . . 10/15/03

COLLEGE STUDENT AID COMMISSION[283]
EDUCATION DEPARTMENT[281]* umbrella’

Agency procedure for rulemaking, ch 2, Filed ARC 2858B . ... ... ...ttt e 10/15/03
Declaratory orders, ch 3, Filed ARC 2857B . .. ...ttt e e e e et e e e e 10/15/03
Dueprocess, ch4, Filed ARC 2856B ... .. ...ttt et e e e e 10/15/03
Contested cases, Ch'5, Filed ARC 2855B ... ..ottt e et e e e e e e e 10/15/03
Public records and fair information practices, ch 6, Filed ARC 2854B ... ... ... ... ittt i 10/15/03
Uniformrulesfor waivers,ch 7, Filed ARC 2853B ... ... ... e e e 10/15/03
Postsecondary schools—approval criterig, 21.1, Notice ARC 2884B . ... .. it e 10/29/03

DEAF SERVICESDIVISION[429]
HUMAN RIGHTS DEPARTMENT[421]* umbrell’

Division procedures and serviceﬁ commission voti ng procedur&s;
fees, forms, 1.2, 1.3(2)" a, 1.3(4), 1.3(5)“c,” 2.1, 23(1) ¢’ and “d,”
2.3(2) t0 2.3(5), 2.3(6)“c,” 2.3(7), 2. 3(8) 2.4(2)"c,” 2.4(3), 3.14(2)“¢e”
4.1(9)t04.1(13), Notice ARC 280B . . . ..o\ttt ittt e et e e 10/29/03

EDUCATIONAL EXAMINERS BOARD[282]
EDUCATION DEPARTMENT[281]“umbrella’

Specia education endorsements—classification of licenses,

15.3(8)“C,” 154, Notice ARC 2881B ... ... ittt e e 10/15/03
ELDER AFFAIRSDEPARTMENT([321]
Long-term care resident’s advocate/ombudsman, ch 8, Notice ARC 2904B ........ ... ..ttt 10/29/03
Resident advocate committees, 9.1(2), 9.2(4), 9.3(1), 9.4(3), 9.6(2)“c,”

9.8(2), 9.10(2), 9.11(2)“b,” 9.13,9.14, Noatice ARC 2905B . .. ...ttt e e 10/29/03

ENVIRONMENTAL PROTECTION COMMISSION[567]
NATURAL RESOURCES DEPARTMENT[561]* umbrella’

Federal effluent and pretreatment standards and associated analytical methods—

references updated, 60.2, 62.4, 62.4(12), 62.4(38), 62.5, 63.1(1)“a,”

Filed Without Notice ARC 2864B ... ... ..ttt e e e 10/15/03
Weter pollution control—scope of title, definitions, forms;

criteriafor rating and ranking projects for the water pollution control state revolving fund;

state revolving fund loans for wastewater treatment and water pollution control;

onsite wastewater treatment system assistance program, chs 90 to 92,

93.1, 93.3,93.4(2)“c,” 93.10,93.12, Filed ARC 2865B . .. ... ...ttt e e e 10/15/03
Financial assurance requirements for municipal solid waste landfills, 111.3, 111.4, 111.5(1),
111.5(2), 111.6(2)“a,” 111.6(9)“f” and “g,” 111.8, 111.8(4), Notice ARC2863B ......... ... .. . .. 10/15/03

ETHICSAND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
Prohibition on contributions and independent expenditures by foreign nationals,
428, Fled ARC 2880B . . ...ttt ittt ettt e 10/29/03

Political corporations, 4.50, 4.51, Filed ARC 2888B . ... ... ...ttt e 10/29/03
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HUMAN SERVICES DEPARTMENT([441]

Confidentiality of health information—compliance with health insurance portability
and accountability Act (HIPAA), 7.1, ch 9 preamble, 9.1, 9.2, 9.3(1), 9.3(5), 9.3(6),
9.3(7)“a to“c” and “e” 9.4(3), 9.4(5), 9.4(6)“a,” 9.5(2), 9.5(3), 9.5(7),
9.6,9.7, 9.7(1)“a’ to“e” 9.7(2), 9.7(3), 9.8 t0 9.10, 9.10(1) to 9.10(10), 9.10(12),
9.10(15), 9.10(17) t0 9.10(19), 9.10(21) to 9.10(29), 9.11, 9.12(1), 9.12(1)“a,”
9.12(1)“a" (1) and (3) to (6), 9.12(1)“b,” 9.12(2)“b"(1), (5), (7) and (8),
9.12(1)“e” “g” and “h,” 9.12(2)“a,” 9.12(2)“d’(2), 9.12(2)“b" (1), (3), (5) and (8),
9.12(2)“c,” 9.12(2)“c"(1), (2) and (6), 9.13(2), 9.13(3), 9.14, 9.15, 13.5(4)“b" (7),
28.12(1), 75.22(10), 93.109(2)"“c,” 93.111(1)“a" (4), 93.135(4),

Notice ARC 2901B, also FiledEmergency ARC 2902B . ... ... it e 10/29/03
Collection of overpayments, 7.5(6), 7.5(6)“a” and “b,” 7.5(7), 7.7(1), 11.1, 11.4(2), 11.4(3)"a,”

11.4(4), 11.4(5), 11.4(7), 93.151, 93.151(1), Filed ARC 2839B ....... .. ot 10/15/03
Deadline for county applications for risk pool funding,

25.63(1) t0 25.63(3), 25.64, Notice ARC 2851B .. ... ...ttt e e e 10/15/03
Mental illness special servicesfund, rescind ch 39, Filed ARC 2850B .. ...ttt 10/15/03
Rent subsidy program, ch 53 preamble, 53.1, 53.2(2), 53.2(4), 53.2(5), 53.3(1), 53.3(1)“d,”

53.3(2), 53.4(1), 53.4(3), 53.5(2)“a,” Filed ARC 2895B .. ... ..\ 10/29/03
Extension of limited Medicaid eligibility for expanded specified low-income Medicare beneficiaries,

75.1(36), Filed Emergency ARC 2894B . ... ...ttt 10/29/03
Premiums assessed for coverage under the Medicaid for employed people with disabilities group,

75.1(39)“D"(1), Eiled ARC 2898B . ... ...ttt 10/29/03

Medicaid participation by advanced registered nurse practitioners,
75.17, 76.9(7)“b,” 77.26, 77.31, 77.36, 78.1(21), 78.21(1), 78.23, 78.25(3), 78.29,
78.31(5), 78.35, 78.39(1), 78.40, 79.1(2), 79.14(1)"b"(11) and (18), 79.14(1)"d,”
84.3, 88.5(2)"a’(9), 88.25(2)a’(9), 88.41, 88.44(1) to 88.44(3), 88.44(3)"a,” 88.45(1),

88.45(2)"b” and “f,” 88.45(5)"a,” 88.46(6), 88.47(1)“b,” 88.48(1)"h,” 88.50(3), Filed ARC2846B .................. 10/15/03
Valid Medicaid applications—addition of on-line HAWK-I application, 76.1,
76.1(1)"b,” 76.1(2)“c,” 76.1(6), Notice ARC 2903B ... ... ..ttt e e 10/29/03

Medicaid home- and community-based services (HCBS) waiver

for persons with mental retardation, 77.37(14)" €’ (2) and (4), 77.37(24) to 77.37(26),

78.41(11) to 78.41(13), 79.1(2), 83.66, Filed ARC 2845B . ... . ... it 10/15/03
Reimbursement to hospitals and hospital-based nursing facilities

for servicesto recipients who are “dualy digible,”

78.3, 79.1(22), 81.6(20)“a’ and “c,” Filed ARC 2844B ... ... ...ttt e 10/15/03
Supplemental payment adjustment applicable to physician services

at publicly owned acute care teaching hospitals,

79.1(2), 79.1(7), Fled ARC 2843B .. ...ttt e 10/15/03
Hospitals—payments from the graduate medical education and disproportionate share fund,

79.1(5)“a,” 79.1(5)"k" (1), 79.1(5)“y" (2), (3) and (5) to (9), 79.1(16)"a’ and “j,”

79.1(16)"j" (1), 79.1(16)“v"(2) and (3), 79.1(16)“w,” Filed ARC 2899B .. .........iiiiitittiiiiiieaaaeae e 10/29/03
Reimbursement policies for prescription drugs, 79.1(8)“a’ (1) and (3), 79.1(8)“g” and “i,”

Biled ARC 2841B . . ...ttt ettt et 10/15/03
Recipient copayment for Medicaid services, 79.1(13)“a,” “b” and “d,”

Biled ARC 2842B . . . ...ttt 10/15/03
HAWK-I program, 86.2(2)“d’(2), 86.2(3)“b,” 86.3(2), 86.3(4), Notice ARC 2892B .............cciiiiiiirrrinnnnnn. 10/29/03
Child support parental obligation pilot projects—expiration date extension,

100.3(2)“i,” 100.8, Filed Emergency After Notice ARC 2840B . ...ttt 10/15/03

Child care licensing and registration—criminal and child abuse record checks,

109.1, 109.2(1)“f,” 109.2(4)“c,” 109.2(5)“c,” 109.6(1)“e,” 109.6(2)“d,”

109.6(5)“b"(2), 109.6(6), 109.9(1)“b” and “c,” 110.1, 110.7(3),

110.7(3)a’ to “d,” 110.7(5), 110.14, Filed ARC 2849B .. .. .. ...\ttt i 10/15/03
Adoption subsidy program, 130.3(3)“ab,” 201.1, 201.3(1)“c,” “g” and “h,” 201.3(2), 201.3(3),

201.3(5), 201.4, 201.4(4), 201.4(4)“d" and “b,” 201.5(1), 201.5(2), 201.5(7), 201.5(9),

201.6(1)“a’(1), (2), (4), (6) and (7), Filed ARC 2900B . ... ...ttt e e 10/29/03
Reimbursement rates for purchase of service providers and rehabilitative treatment

and supportive services, extension of suspension of department’s ability to renegotiate rates,

150.3(5)“p"(2), 150.3(5)“p"(2)“3" and “4,” 185.112(1)"k,” Filed ARC 2848B ..........ciiiiiiiiiiinnnn. 10/15/03
Child care assistance funding—sanctions for fraud, ch 170 preamble, 170.1,

170.4(3)“b” and “c,” 170.4(7)"a’ tables| and I1, 170.4(7)“&’ (1),

170.7, NOHCE ARC 2893B ... ...ttt ittt et e e e e e 10/29/03
Eligibility for child care assistance, 170.2(2)"b" (4), 170.2(3),

Biled ARC 2847B . . ..ottt 10/15/03
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HUMAN SERVICES DEPARTMENT[441] (Cont'd)
Dependent adult abuse, 176.6(12), 176.10(3)“ b’ (6) and (7), 176.10(3)"c’ (8),
176.10(5), 176.10(6), 176.10(11), 176.13(2), 176.13(3),

Filed ARC 28I6B . . . ...ttt ettt et ettt et e 10/29/03
Voluntary foster care placements, 202.3(1), 202.3(2), 202.3(3)“a’ and “b,”

202.3(4), Filed ARC 2897B .. ...ttt e e e et e e 10/29/03
INSPECTIONSAND APPEALSDEPARTMENT/[481]
Bingo—exceptions to licensing requirements, 103.3(4), Notice ARC 2862B . ....... ... ...ttt iaaann 10/15/03
Registration of electrical and mechanical amusement devices, 104.1, 104.3,

104.4(3)“f” and “g,” 104.6"1,” adopt ch 105, Notice ARC 2912B ........ ...ttt 10/29/03

INSURANCE DIVISION[191]
COMMERCE DEPARTMENT[181]* umbrelia’

HMOs—deductibles and coinsurance charges, 40.16, Filed ARC 2861B .......... ... .. it 10/15/03
MANAGEMENT DEPARTMENT([541]

Grants enterprise management system, adopt ch 11, Notice ARC 2587B, Terminated ARC2838B .................... 10/15/03
Local government innovation fund committee, adopt ch 15, Notice ARC 2872B .. ... ... ..ot 10/15/03

MEDICAL EXAMINERS BOARDI[653]
PUBLIC HEALTH DEPARTMENT([641]* umbrella’

Resident, specia and temporary physician licensure, 10.1, 10.3(1)“a,”

10.4(2)“d,” 10.5(2)“b”(3), Notice ARC 2870B .. ........'nrrtt e e 10/15/03
lowa physician health committee, 14.2, 14.3, 14.5, 14.7(1)“a,”
14.9(3), 14.10, 14.11, Filed ARC 2869B .. ... ..ttt 10/15/03

NATURAL RESOURCE COMMISSION[571]
NATURAL RESOURCES DEPARTMENT[561]* umbrella’

Resource enhancement and protection (REAP) program, 33.5(1), 33.22, 33.30(4)"“f” and “g,”

33.40(5), 33.50(4), 33.50(5), Notice ARC 2911B . ...ttt e e e e e 10/29/03
Antlerless-only deer licenses for nonresidents, 94.8(2), Filed ARC 2910B . ........ ..ottt 10/29/03
Block deer hunts, 106.11(4)“d’ (7) and (8), Filed ARC 2909B . ... . ... . ittt e e 10/29/03

PERSONNEL DEPARTMENT[581]
IPERS, 21.10(12), 21.10(16), 21.10(19), 21.11(9), 21.16(6), 21.22(1)"d,” 21.24(2)"f,”
21.24(3), 21.24(5)“f,” 21.24(6)“d,” 21.24(18), 21.30, NOCE ARC 2875B . ... ... ..©''eeeeeeeeieaaaaaaeeeeeei 10/15/03

PROFESSIONAL LICENSURE DIVISION[645]
PUBLIC HEALTH DEPARTMENT[641] umbrella’

Behavioral science examiners, 30.4(2), 30.4(3), 30.6(3), 30.6(4), 31.5(2)“b"(3), 31.5(3),

31.5(4), 31.10, 31.13 t0 31.15, ch 33, 34.1(5) t0 34.1(9), Natice ARC2859B .......... ...ttt 10/15/03
Podiatry examiners, 222.3(2)“b” to “g,” 223.1 to 223.4,

Filed ARC 2890 . ...t 10/29/03
Respiratory care examiners, 260.4(2), 260.4(3), 260.6(3), 260.6(4), 261.8,

261.11 to 261.13, ch 263, 264.1(5) t0 264.1(9), Natice ARC 2860B .. ....... ..ottt e 10/15/03
PUBLIC SAFETY DEPARTMENT[661]
Fire safety—exits, 5.2, 5.50t05.65, Filed ARC 2852B ... ...ttt e e e 10/15/03
Fire safety—hospitals, licensed health care facilities, and assisted living facilities,

5.626(1), 5.626(4), 5.900t05.925, Filed ARC 2886B .. ... ......iitttt ettt e e e 10/29/03

REVENUE DEPARTMENT[701]
Additional first-year depreciation allowance; research activities credit,

39.6(3)“a,” 40.60, 41.5(10), 42.2(11)“b,” 52.7(3)“c,” 52.7(5)“c,”

53.1,53.22,59.23, Filed ARC 2870B . .. ...ttt 10/15/03
Ethanol blended gasoline tax credit, 42.16, 52.19, Filed ARC 2878B ...... ...\ttt 10/15/03
Investment tax credit for equity investment in qualifying business

or community-based seed capita fund; contingent tax credit

for investments in lowa fund of funds, 42.18(1), 42.18(3),

52.21(3), 58.11(3), NOtICE ARC 2877B ... ...ttt ettt e e e e 10/15/03
Endow lowatax credits, 42.20, 52.23, 58.13, Notice ARC 2876B . .. ...t e 10/15/03
Determination of value of utility companies, 77.1(1), 77.1(13), 77.4(4) “g” to “},”

T7.4(6), 77.5(1), 77.6, Notice ARC 2908B . .. . . ...ttt ittt e et e e e 10/29/03

Violations of the sale of cigarettes or tobacco products—penalties, 81.12(1), Notice ARC2907B .............covvvunn.. 10/29/03
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TRANSPORTATION DEPARTMENT([761]

lowa transportation map, adopt ch 28, Filed ARC2868B .......... ...ttt
Utility accommodation, ch 115, Filed ARC 2837B . .. ... .. ittt
Signing on primary roads for county conservation parks, 131.8(1), Filed ARC2836B .................
Electronic information, 500.24, Filed ARC 2866B ......... ...

Motor carrier safety regulations,

520.1(1)“a” 520.5,520.6, Filed ARC 2867B . .. ... ...\ttt

UTILITIESDIVISION[199]
COMMERCE DEPARTMENT[181] umbrella’

Capital infrastructure investments and cost of capital changes,

7A4(6)°9” 7.11(2), NOUCE ARC 2883B . ... ...t

Small volume gas transportation service, 19.13(4)“€” and “f,”

19.13(6), 19.14(5)“d,” NOticE ARC 2882B .. ........oeeeoe et

VETERANSAFFAIRS COMMISSION[801]
lowa veterans home, 10.16(2)"b” to “d,” 10.19(1), 10.19(2)*b’ (1), 10.35(3),

10.36(2)"e,” 10.42(1), 10.42(3), Filed Emergency ARC 2874B ... .........ee''ieeieinnnn...

WORKFORCE DEVELOPMENT DEPARTMENT([871]

Benefit payment control; public records and fair information practices, 25.1, 25.3(1),
25.4(1), 25.4(3), 25.4(5), 25.5, 25.5(2) to 25.5(6), 25.6(4), 25.6(5), 25.6(7),
25.7(1) to 25.7(4), 25.8(1)“c” and “d,” 25.9(2)“c”(2), 25.9(3)“f,” 25.9(4), 25.9(7),
25.9(9), 25.10(1), 25.10(1)"b,” 25.10(2), 25.11(4), 25.12(2), 25.13(1), 25.13(2),
25.13(3)*a" and “b,” 25.13(3)“b"(2), 25.13(3)“c,” “d" and “f,” 25.13(4)“b"(2) and (3),

25.13(4)"c,” 25.16(4), 42.12(2)"],” Filed ARC 2880B ... ..........eeeeeeeeeieeeeeeeen..
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10/15/03
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6 PUBLIC HEARINGS IAB 10120103

To All Agencies:

The Administrative Rules Review Committee voted to request that Agencies comply with lowa Code section 17A.4(1)“b” by
allowing the opportunity for oral presentation (hearing) to be held at |east twenty days after publication of Notice in the lowa
Administrative Bulletin.

AGENCY HEARING LOCATION DATE AND TIME OF HEARING

DEAF SERVICESDIVISION[429]

Generdl, Second Floor November 18, 2003
amendmentsto chs 1to 4 Lucas State Office Bldg. 10 am.
IAB 10/29/03 ARC 2890B Des Moines, lowa

EDUCATIONAL EXAMINERS BOARDI[282]

School psychologist Class A license; Room 2 South November 4, 2003
Class C special education license, Second Floor 1p.m.
15.3(8), 15.4 Grimes State Office Bldg.
IAB 10/15/03 ARC 2881B Des Moines, lowa

ELDER AFFAIRS DEPARTMENT([321]

Volunteer long-term care ombudsman  Director’s Conference Room November 19, 2003
program, 8.1 to 8.6 Clemens Bldg. 9to1lam.
IAB 10/29/03 ARC 2904B 200 Tenth St.

Des Moines, lowa

Resident advocate committees; roleof Director’s Conference Room November 19, 2003
area agencies on aging, Clemens Bldg. 9to1lam.
amendmentsto ch 9 200 Tenth St.
IAB 10/29/03 ARC 2905B Des Moines, lowa

ENVIRONMENTAL PROTECTION COMMISSION[567]

Financial assurance reguirements for Fifth Floor West Conference Room November 5, 2003
municipal solid waste landfills, Wallace State Office Bldg. 10 am.
111.3t0111.6, 111.8 Des Moines, lowa

IAB 10/15/03 ARC 2863B

HUMAN SERVICES DEPARTMENT[441]

Expansion of prior authorization First Floor Southeast Conference November 24, 2003
requirements and implementation of Room, Side One 9to 10 am.
preferred drug list, 78.1(2), 78.28(1)  Hoover State Office Bldg.

IAB 10/29/03 ARC 2906B Des Maines, lowa

(Seealso ARC 2789B, IAB 9/17/03)

INSPECTIONS AND APPEAL SDEPARTMENT([481]

Registered amusement devices, Conference Room 311 November 19, 2003
104.1, 104.3, 104.4, 104.6; Lucas State Office Bldg. 10 am.
adopt ch 105 Des Maines, lowa

IAB 10/29/03 ARC 2912B
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PUBLIC HEARINGS

MANAGEMENT DEPARTMENT[541]

Local government innovation fund
committee, ch 15
IAB 10/15/03 ARC 2872B

Room G14
State Capitol Bldg.
Des Moines, lowa

MEDICAL EXAMINERS BOARD[653]
Approval of resident training programs, Suite C

10.1, 10.3(1), 10.4(2), 10.5(2)
IAB 10/15/03 ARC 2870B

400 SW Eighth St.
Des Moines, lowa

NATURAL RESOURCE COMMISSION[571]

Resource enhancement and protection

program—public communication
component, 33.5(1), 33.22, 33.30,
33.40, 33.50

IAB 10/29/03 ARC 2911B

PERSONNEL DEPARTMENT[581]

IPERS,
21.10, 21.11(9), 21.16(6),
21.22(1), 21.24, 21.30
IAB 10/15/03 ARC 2875B

Fourth Floor East Conference Room
Wallace State Office Bldg.
Des Moines, lowa

7401 Register Dr.
Des Moines, lowa

PROFESSIONAL LICENSURE DIVISION[645]

Behaviora science examiners,
30.4, 30.6, 31.5, 31.10,
31.13t0 31.15,¢ch 33, 34.1
IAB 10/15/03 ARC 2859B

Respiratory care examiners,
260.4, 260.6, 261.8, 261.11 to
261.13, ch 263, 264.1
IAB 10/15/03 ARC 2860B

UTILITIESDIVISION[199]

Second payment agreements,
19.4(10), 20.4(11)
IAB 9/3/03 ARC 2724B

Eligible telecommunications carrier
designation for wireless carriers,
39.2(5), 39.5
IAB 9/17/03 ARC 2773B

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

Fifth Floor Board Conference Room
Lucas State Office Bldg.
Des Moines, lowa

Hearing Room
350 Maple St.
Des Moines, lowa

Hearing Room
350 Maple St.
Des Moines, lowa

November 6, 2003
10am.

November 4, 2003
3p.m.

November 19, 2003
10:30 am.

November 4, 2003
9am.

November 5, 2003
9to10am.

November 5, 2003
10to1lam.

November 6, 2003
10am.

December 10, 2003
10am.

747



748

identification numbering system, i.e., the bracketed number following the agency name.
“Umbrella’ agencies and elected officials are set out below at the left-hand margin in CAPITAL letters.

AGENCY IDENTIFICATION NUMBERS

IAB 10/29/03

Due to reorganization of state government by 1986 lowa Acts, chapter 1245, it was necessary to revise the agency

Divisions (boards, commissions, etc.) are indented and set out in lowercase type under their statutory “umbrellas.”
Other autonomous agencies which were not included in the original reorganization legislation as “umbrella’ agen-
cies are included alphabetically in small capitals at the left-hand margin, e.g., BEEF INDUSTRY COUNCIL, IOWA[101].

Thefollowing list will be updated as changes occur:

ADMINISTRATIVE SERVICES DEPARTMENT[11]

AGRICULTURE AND LAND STEWARDSHIP DEPARTMENT[21]

Agricultural Development Authority[25]
Soil Conservation Division[27]
ATTORNEY GENERAL[61]
AUDITOR OF STATE[8]]
BEEF INDUSTRY COUNCIL, [OWA[101]
BLIND, DEPARTMENT FOR THE[111]
CAPITAL INVESTMENT BOARD, |OWA[123]
CITIZENS' AIDE[141]
CIVIL RIGHTS COMMISSION[161]
COMMERCE DEPARTMENT([181]

Alcoholic Beverages Division[185]

Banking Division[187]

Credit Union Division[189]

Insurance Division[191]

Professional Licensing and Regulation Division[193]
Accountancy Examining Board[193A]
Architectural Examining Board[193B]
Engineering and Land Surveying Examining Board[193C]
Landscape Architectural Examining Board[193D]
Real Estate Commission[193E]

Real Estate Appraiser Examining Board[193F]

Savings and Loan Division[197]

Utilities Division[199]

CORRECTIONS DEPARTMENT[201]

Parole Board[205]

CULTURAL AFFAIRS DEPARTMENT[221]

Arts Division[222]

Historical Division[223]

ECONOMIC DEVELOPMENT, IOWA DEPARTMENT OF[261]

City Development Board[263]

Grow lowa Values Board[ 264]

lowa Finance Authority[ 265]

EDUCATION DEPARTMENT[281]

Educational Examiners Board[282]

College Student Aid Commission[283]

Higher Education Loan Authority[284]

lowa Advance Funding Authority[285]

Libraries and Information Services Division[286]

Public Broadcasting Division[288]

School Budget Review Committee[289]

EGG COUNCIL, IOWA[301]

ELDER AFFAIRS DEPARTMENT([321]
EMPOWERMENT BOARD, |OWA[349]

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351]
EXECUTIVE COUNCIL[361]

FAIR BOARD[371]

GENERAL SERVICES DEPARTMENT[401]
HUMAN INVESTMENT COUNCIL[417]

HUMAN RIGHTS DEPARTMENT[421]

Community Action Agencies Division[427]

Criminal and Juvenile Justice Planning Division[428]

Deaf Services Division[429]

Persons With Disabilities Division[431]

Latino Affairs Division[433]

Status of African-Americans, Division on the[434]

Status of Women Division[435]
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HUMAN SERVICES DEPARTMENT[441]
INFORMATION TECHNOLOGY DEPARTMENT[471]
INSPECTIONS AND APPEALS DEPARTMENT([481]
Employment Appeal Board[486]
Foster Care Review Board[489]
Racing and Gaming Commission[491]
State Public Defender[493]
LAW ENFORCEMENT ACADEMY[501]
LIVESTOCK HEALTH ADVISORY COUNCIL[52]]
LOTTERY AUTHORITY, IOWA[531]
MANAGEMENT DEPARTMENT[541]
Appea Board, State]543]
City Finance Committee[545]
County Finance Committee[547]
NARCOTICS ENFORCEMENT ADVISORY COUNCIL[551]
NATIONAL AND COMMUNITY SERVICE, IOWA COMMISSION ON[555]
NATURAL RESOURCES DEPARTMENT[561]
Energy and Geological Resources Division[565]
Environmental Protection Commission[567]
Natural Resource Commission[571]
Preserves, State Advisory Board for[575]
PERSONNEL DEPARTMENTI[581]
PETROLEUM UNDERGROUND STORAGE TANK FUND
BOARD, IOWA COMPREHENSIVE[591]
PREVENTION OF DISABILITIES POLICY COUNCIL[597]
PUBLIC DEFENSE DEPARTMENTI[601]
Emergency Management Division[605]
Military Division[611]
PUBLIC EMPLOYMENT RELATIONS BOARDI[621]
PUBLIC HEALTH DEPARTMENT([641]
Substance Abuse Commission[643]
Professional Licensure Division[645]
Dental Examiners Board[650]
Medical Examiners Board[653]
Nursing Board[655]
Pharmacy Examiners Board[657]
PUBLIC SAFETY DEPARTMENT[661]
RECORDS COMMISSION[671]
REGENTS BOARD[681]
Archaeol ogist[685]
REVENUE DEPARTMENT[701]
SECRETARY OF STATE[721]
SEED CAPITAL CORPORATION, IOWA[727]
SHEEP AND WOOL PROMOTION BOARD, |OWA([741]
TELECOMMUNICATIONS AND TECHNOLOGY COMMISSION, IOWA[751]
TRANSPORTATION DEPARTMENT[761]
Railway Finance Authority[765]
TREASURER OF STATE[781]
TURKEY MARKETING COUNCIL, IOWA[787]
UNIFORM STATE LAWS COMMISSION[791]
VETERANS AFFAIRS COMMISSION[801]
VETERINARY MEDICINE BOARD[811]
VOTER REGISTRATION COMMISSION[821]
WORKFORCE DEVELOPMENT DEPARTMENTI[871]
Labor Services Division[875]
Workers' Compensation Division[876]
Workforce Development Board and
Workforce Development Center Administration Division[877]
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ARC 2884B

COLLEGE STUDENT AID
COMMISSION[283]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 261.3,
261.37(5), and 261B.3A, the College Student Aid Commis-
sion proposes to amend Chapter 21, “Approval of Postsec-
ondary Schools,” lowa Administrative Code.

The proposed amendment requires that applicant schools
meet al certification, accreditation, and approval standards
established for lowa colleges and universities that offer pro-
grams substantially the same as those offered by the appli-
cant school.

Interested persons may submit comments orally or in writ-
ing to the Executive Director, College Student Aid Commis-
sion, 200 Tenth Street, Fourth Floor, Des Moines, lowa
503009; telephone (515)242-3341, by 4:30 p.m. on November
18, 2003.

This amendment isintended to implement lowa Code sec-
tion 261B.3A.

The following amendment is proposed.

Amend rule 283—21.1(78GA ,SF2248) as follows:

283—21.1(78GA,SF2248) Approval criteria. The college
student aid commission shall approve applicant schools that:

1. Areaccredited by an agency recognized by the United
States Department of Education or its successor agency.

2. Are approved for operation by the appropriate state
agencies in al other states in which the schools operate or
maintain a presence.

3. Arenot subject to alimitation, suspension or termina
tion order issued by the United States Department of Educe-
tion or its successor agency.

4. Are free of sanctions from the schools accrediting
agencies and appropriate state agenciesin all other statesin
which the school s operate or maintain a presence.

5. Enroll students who attend classes in lowa and
employ at least one full-time lowa faculty member or pro-
gram coordinator with graduate degrees, special training, ex-
perience, creative production or other accomplishments or
distinctionsthat qualify them for their specific assignments.

6. Comply with lowa Code section 261B.7 limiting the
use of references to the secretary of state, state of lowa, or
college student aid commission in promotional material.

7. Comply with the requirements of lowa Code section
261.9(1)“€" to“h.”

8. Fileannual reports that the commission requires from
all lowa colleges and universities.

9. Have submitted a description of proposed program(s)
to members of the lowa coordinating council for post-high
school education and have responded to any inquiries or con-
cerns.

10. Meet all certification, accreditation, and approval
standards established for lowa colleges and universities that
offer programs substantially the same as those offered by the
applicant school.

IAB 10/29/03

This rule is intended to implement lowa Code chapter
1B.

ARC 2890B

DEAF SERVICESDIVISION[429]
Notice of Intended Action

Twenty-five interested per sons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review this proposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 17A.3 and
216A.115, the Division of Deaf Services of the Department
of Human Rights hereby gives Notice of Intended Action to
amend Chapter 1, “Organization,” Chapter 2, “ Services and
Procedures,” Chapter 3, “Public Records and Fair Informa:
tion Practices,” and Chapter 4, “Forms,” lowa Administra-
tive Code.

These proposed amendments are intended to eliminate
outdated information and procedures. Adding the words
“hard-of-hearing” after the word “deaf” will align the rules
with the Division’s mission. The number of Commission
members required to affirm avote will be modified from four
to three to allow the chair to abstain when only a quorum of
four is present. The Division'sfeesfor interpreting services
will be amended to prevent the state from competing with the
private sector.

Any interested person may make written suggestions or
comments on these proposed amendments on or before No-
vember 18, 2003. Such written materials should be directed
to the Administrator, Commission on the Deaf, Department
of Human Rights, L ucas State Office Building, Des Moines,
lowa 50319; fax (515)242-6119.

Persons are also invited to present oral or written sugges-
tions or comments at a public hearing which will be held on
November 18, 2003, at 10 am. in the Division of Deaf Ser-
vices, Department of Human Rights, Second Floor, Lucas
State Office Building, Des Moines, lowa50319. At the hear-
ing, persons will be asked to confine their remarksto the sub-
ject of the amendments.

Any persons who intend to attend the public hearing and
have special requests for reasonable accommodations should
contact the Commission on the Deaf in advance of the hear-
ing and advise of specific needs.

These amendments are intended to implement lowa Code
chapter 216A.

The following amendments are proposed.

ITEM 1. Amend rule 429—1.2(216A) asfollows:

429—1.2(216A) Organization.
1 2(1) Location Central offlce Ihe%seneﬁdeaﬁs@r—

Hours of operatlon for FeglrenaLemeesthe central offlce are
88:30 am. to 4:30 5:00 p.m., Monday through Friday.

a Thecentra officeis located in the Department of Hu-
man Rights, First Second Floor, Lucas State Office Building,
Des Maines, lowa 50319-0090. The telephone number is
(515)281-3164, voiceand TTY.




IAB 10/29/03

DEAF SERVICES DIVISION[429] (cont’ d)

1.2(2) Method of contacting the division of deaf services.

Citizens may contact the division of deaf services central or

office by telephone, mail, fax, E-mail, or per-

sonal visits for any of the services prowded unless otherwise
stated under the specific service.

a. and b. No change.

1.2(3) Composition of staff.

a. Nochange.

b. Interpreters. The interpreters provide sign language
and oral interpreting services. Pursuant to lowa Code chap-
ter 622B, Supreme Court Rules on Qualifications and Com-
pensation of Interpreters,-dated-May-1981, and lowa Code
section 804.31, the division of deaf services interpreters shall
hold a Comprehensive Skills Certificate (CSC) or a Certifi-
cate of Interpretation (Cl) and Certificate of Tranditeration
(CT) from the Registry of Interpreters for the Deaf, Inc. Ap-
plicantsthat are hired as staff interpreters who do not possess
a CSC or Cl and CT shall attain this level of certification
within six months of hire as a condition of employment. The
interpreters plan, coordinate, and schedule requests to pro-
V|de d| rect andreentraetuametewal mterpretl ng serwcasand

apppepnate The mterpreters document serwces prowded
for statistical purposes, maintain cooperative working rela-
tionships with clients served, and perform related work as re-
quired. Advocacy issues or issues requiring assistance will
be referred to the consultant consultants or administrator.

c. Consultant Consultants. The consultant-providescon-
sultants provide technical servicesrelated to deafnessin the
areas of housing, transportation, recreation, physical access
and empI oyment pra:uca

ed@nd—pe#e#ning#elatedweple Theeensauantaetsconwl-
tants act as aliaison liaisons with elected officials, govern-
mental agencies, human resource professionas, and local
groups in order to clarify the program needs of deaf and
hard-of-hearing persons and to establish and maintain the
plans and programs dealing with deaf and hard-of-hearing
personsand the!rdlsablhtle& Iheeensultanteeerdmat%n-

consultantsreport on data obtained on programs, issues, and
services relating to the deaf and hard-of-hearing. The con-
sultant consultants shall be fluent in American Sign Lan-
guage.

d. Nochange.

e. Programplanners. The program planners conduct re-
search and prepare reports, articles, news releases, and pub-
lications on demographic, economic, cultural, and social is-
sues affecting deaf and hard-of-hearing people. The pro-
gram planners reply to public requests for information onis-
sues affecting deaf and hard-of-hearing people and devel op
and maintain the agency’s information resource program.

NOTICES 751

The program planners develop public information programs
to increase public interest and under standing of issues affect-
ing deaf and hard-of-hearing people. The program planners
analyze the social impact of services and lack of services for
deaf and hard-of-hearing people and prepare recommenda-
tions and guidelines on service needs. The program planners
identify funding sources for program development and are
responsible for applying for grants. The program planners
work cooperatively with the public and private sectorsto es-
tablish programs to fill service gaps and implement ongoing
evaluations of successes and failures.

ITEM 2. Amend paragraph 1.3(2)“a” asfollows:

a Whenaquorum s present, aposition is carried by an
affirmative vote of amgjority of theentire membership-of-the
commission number of commissioners present.

ITEM 3. Amend subrule 1.3(4) asfollows:

1.3(4) Duties of the commission. The commission shall:

a. Inform communities and interested persons of the
needs of the deaf and hard-of-hearing and how their needs
may be met through the use of service provi ders

b. 2

c. Establish service projects for deaf and hard-of-
hearing persons throughout the state. Service providers shall
not undertake for compensation projects which would dupli-
cate existing services when those services are available to
deaf and hard-of-hearing people through paid interpreters or
other persons able to communicate with deaf and hard-of-
hearing people. As used in thissection theserules,

“Service project” includes interpretation services for per-
sonswho are deaf and hard-of-hearing and referral services
for deaf and hard-of-hearing people in the areas of adult
education, lega aid, employment, medical, finance, housing,
recreation, and other personal assistance and socia pro-
grams.

“Service providers’ are persons who, for compensation,
carry out service projects.

d. Identify agencies, both public and private, which pro-
vide community services, evaluate the extent to which they
make services available to deaf and hard-of-hearing people,
and cooperate with the agencies in coordinating and extend-
ing these services.

e. Collect information concerning deafness and provide
for dissemination of the information.

f.  Provide for mutual exchange of ideas and information
on services for deaf and hard-of-hearing people between
federal, state, and local governments, private organizations
and individuals.

g. Pursuant to lowa Code section 216A.2, be responsible
for budgeting and personnel decisions for the commission
and the division.

ITEM 4. Amend paragraph 1.3(5)" c” asfollows:

c. Publicinformation. Strive to ensure public awareness
and encourage constructive use of the services by those
who need them. Plan workshops, open houses, and other
awareness-promoting activities. Establish and maintain rela-
tionships with other agencies serving the deaf and hard-of-
hearing. Develop specific measures to increase visibility
throughout the state.

ITEM 5. Amend rule 429—2.1(216A), definitions of
“oral interpreter” and “ portal-to-portal,” asfollows:
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“Oral interpreter” means an interpreter who is fluent in

1. Facilitating spoken communication for individuals
who are deaf or hard-of-hearing and use speech and speech-
reading as their primary mode of communication.

2. “\Moicing” for speakers who use no voice or whose
voices are d|ff| cult to understand

ITEM 6. Rescind and reserve subrule 2.3(1), paragraphs
" CH and 13 d.”

ITEM 7. Amend subrules 2.3(2) to 2.3(5) asfollows:

2.3(2) Contractual interpreting services. The division of
deaf services provides contractual interpreting services by
using interpreters in private practice who have entered into a

an agreement with the agency. Contractual inter-
preting funding will not be used when any party iswilling or
obligated by state or federal law to pay for interpreting ser-
vices.

a. Persons may request contractual interpreting services
when the staff interpreter is not available or when the inter-
preting service requested occurs beyond regular hours of op-
eration.

c. Thedivision of deaf serviceswill maintain aligting of
contractual interpreters and update the listing annually. Per-
sons reguesting contractual interpreting services will be
asked to choose an interpreter from this list to provide ser-
vices.

d. General termsand conditions are listed on the individ-

2.3(3) Referral interpreting services. Thedivision of deaf
services maintains a roster of interpreters and provides an
mterpreter referral serV|ce to persons needi ng an mterpreter

Reserved
b. Interpretersin private practice may contact the agency

to request a sign language inter-
preter release of information form. Upon completion and re-
turn of thisform, the interpreter’s name will be added to the
listing.

c. Staff interpreters are permitted to function on aprivate
basis, beyond regular hours of operation, provided thereisno
conflict with employment services.
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2.3(4) Assistance. Thedivision of deaf serviceswill pro-
vide assistance and advocacy in order to meet the service
needs of deaf and hard-of-hearing citizens by providing indi-
vidual clients with specific information, resources, options,
and assistance pertaining to their difficulties. The objective
isto achieve results desired by the clients. Under no circum-
stances, however, should the agency, in the absence of quali-
fied personnel, engage in counseling or therapy of any kind.

2.3(5) Consultation. A citizen may consult with the divi-
sion of deaf services consultant consultants about various
ways the citizen may obtain needed services. Theconsultant
Consultants will provide information on federal, state, and
local programs and organizations, both public and private,
which are available to assist deaf and hard-of-hearing per-
sons.

ITEM 8. Amend paragraph 2.3(6)" c” asfollows:

c. Thedivision provides, upon request, information of a
general nature on various programs, services, devices, laws,
or any information which may be of interest or impact the
lives and socia welfare of deaf and hard-of-hearing people
onthelocal, state, or and federal levels.

ITEM 9. Amend subrule 2.3(7) asfollows:

2.3(7) Library ondeafness. Persons may borrow library
materials from the division of deaf services' library located at
the central office. The division maintains and distributes a
bibliography of deafness-related materials which is held in
its library and which is available upon request.

a. Thelibrary on-deafness operates during regular hours
of operation.

b. To request materials, a person may contact the divi-
sion of deaf services by telephone, in—writing, mail, fax,
E-mail, or personal visit.

c.to h. No change.

i.  Personsnot returning materialsto the library on or be-
fore the date due will be assessed a fine of $.05 per day, per
item, not to exceed atotal of $4.00 per item. The exception
will be videocassette tapes which will be assessed at $.25 per
day, per item, not to exceed atotal of $4.00 per tape. A day of
grace will be given if areturn date falls on aholiday. No oth-
er materials may be borrowed until al outstanding fines are
paid. After 45 days the division shall implement collection
procedures.

ITEM 10. Rescind and reserve subrule 2.3(8).
ITEM 11. Rescind paragraph 2.4(2)" ¢

ITEM 12. Amend subrule 2.4(3) asfollows:
2.4(3) Feeschedule.
a_ The fee schedule for serV|ce is based on a-portal-to-

t|me spent travel-

ing, waiting, and inter preting.
b. Thefee schedule for division staff is:

Base Fee (covering up to

one hour of service) $40
Hourly Fee (assessed for time

beyond Base Feg) $30/hour
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.c. Fees shall be calculated en—a_peptal—te-penal—bass

for t|mespent travelmg, Wa]l‘l ng, and |n-
terpreting.

d R@erved

ITEM 13. Amend paragraph 3.14(2)“ €" asfollows:

e. Information necessary to coordinate contractual orre-
ferral interpreting services shall be provided to free-lancein-
terpretersin private practice. The information provided will
be the names of the parties involved, location, date and time
of assignment, billing source, and the setting.

ITEM 14. Amend subrules 4.1(9) to 4.1(11) asfollows:

4.1(9) Library information card. This standard informa-
tion card establishes dligibility to borrow materials from the
library on-deafness.

4.1(10) Check-out card. This form is used to record
loaned materials from the library on-deafness and is used to
follow up on delinquent materials and for statistical pur-

pOSes.
4.1(11) Interpreter-update Sgn language interpreter re-
lease of information form. Thisform isrequired to befilled
out by interpretersin private practice
to be listed on the divi-
sion's public list of interpreters. Information requested re-
latesto an individual's ; certification,
and education in the interpreting f|eld
;and persona] data. Theseforms
are confidential athough list ngs derived from these forms
are made public to those consumers requesting the listings.

ITEm 15. Rescind and reserve subrules 4.1(12) and
4.1(13).
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 231.14
and 231.23, the Elder Affairs Department hereby gives No-
tice of Intended Action to amend Chapter 8, “Long-Term
Care Resident’s Advocate/Ombudsman,” 1owa Administra-
tive Code.

This amendment establishes a Volunteer Long-Term Care
Ombudsman program that provides a corps of volunteers
who receive intensive training and orientation and are certi-
fied by the State Long-Term Care Ombudsman.

Volunteer Long-Term Care Ombudsmen in cooperation
with the Office of the State Long-Term Care Resident’'s
Advocate/Ombudsman and resident advocate committees
will work together to give residents of long-term care facili-
ties and their family members access to a variety of waysto
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resolve concerns. The programs complement each other by
offering complaint resolution at multiple levels.

Any interested person may make written suggestions or
comments on this proposed amendment prior to November
19, 2003. Such written comments should be directed to the
Department of Elder Affairs, 200 Tenth Street, Des Moines,
lowa 50309; E-mailed to Jeanne.Yordi @iowa.gov; or faxed
to (515)242-3300.

There will be a public hearing on November 19, 2003,
from 9 to 11 am. in the Director’s Conference Room at the
Department of Elder Affairs, Clemens Building, 200 Tenth
Street, Des Moines, lowa 50309, at which time persons may
present their views either oraly or in writing. At the hearing,
persons will be asked to give their names and addresses for
the record and confine their remarks to the subject of the
amendment.

Any persons who intend to attend the public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Department and
advise of specific needs.

This amendment is intended to implement lowa Code
chapters 17A, 22, and 231.

The following amendment is proposed.

Amend 321—Chapter 8 asfollows:

CHAPTER 8
LONG-TERM CARE RESIDENT'S
ADVOCATE/OMBUDSMAN

321—8.1(231) Definitions.

“Designee’” means an employeewho isdesignated asa re-
gional long-term care ombudsman.

“ Long-term care facility” means a long-term care unit of
a hospital, a licensed hospice program, a foster group home,
a group living arrangement, or a facility licensed under lowa
Code section 135C.1 whether the facility is public or private.

“ Resident advocate committee member” means a volun-
teer appointed by the director or the director’s designee pur-
suant to lowa Code section 135C.25.

“ Resident’s advocate/ombudsman” means the state long-
term care ombudsman.

“Volunteer long-term care ombudsman” means a volun-
teer who has successfully completed all requirements and
has received certification from the resident’s advocate/
ombudsman.

321—8.1 321—8.2(231) Purpose.

8:1(1)8.2(1) General rule. The department shall operate a
statewide long-term care resident’s advocate/ombudsman
program in cooperation with appropriate state and local
agencies such as theoffice of the citizen’s aide/fombudsman;
the lowa-department-ofpublic-health; the department of in-
spections and appeals, the lowa department of human ser-
vices, and the AAAs.

8.1(2) 8.2(2) Carereview Resident advocate committee
and volunteer long-term care ombudsman program adminis-
tration. The program shall include the administration of the
carereview resident advocate committee program identified
in lowa Code section 231.4 and the volunteer long-term care
ombudsman program identified in Section 712(5) of the Old-
er Americans Act.

321—8.2 321—8.3(231) Long-term care resident’s
advocate/ombudsman duties.

8.2(1) 8.3(1) Program administration. The department
shall employ an individual (hereinafter called the resident’s
advocate/ombudsman) to administer the long-term care resi-
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dent’s advocate/ombudsman program in accordance with the
requirements of the Act and lowa Code chapter 231.

82(2) 83(2) Duties of the resident’s advocate/
ombudsman (also known as the state long-term care ombuds-
man). The In accordance with the Older Americans Act, the
resident’s advocate/ombudsman shall perform the following
duties:

a. Investigate ldentify, investigate and resolve com-
plaints and grievances that are made by, or on behalf of, resi-
dents that may adversely affect the health, safety, welfare or
rights of residents;

b. Administer the care review resident advocate com-
mittee system pursuant to these rules and assist the commit-
tees in the performance of their duties through training and
technical assistance;

c. Monitor the development and implementation of fed-
eral, state and local laws, rules, regulations and policies that
relate to long-term care facilities;

d. Provideinformation to the public and to state and lo-
cal agencies about problems of personsin long-term care fa
cilities;

program;

f. Asdsist in the development of organizations to partici-
pate in the long-term care resident’s advocate/ombudsman
program; and

g. Comment and make recommendations on administra-
tive actions under consideration by an agency or authority
which may affect residents in long-term care facilities: ;

h. Designateregional long-term care ombudsmen (here-
inafter called designee) to perform any of the above duties;
and

i. Approve certification for volunteer long-term care
ombudsmen.

321—8.3 321—8.4(231) Access requirements. The resi-
dent’s advocate/ombudsman or designee shall have accessto
long-term care facilities, private access to residents, access to
personal and medical records of residents and access to other
records maintained by the facilities or governmental agencies
or their agents, pertaining to the complaint(s) being investi-
gated.

8:3(1) 8.4(1) Viditsto facilities. Theresident’s advocate/
ombudsman or designee may enter any long-term care facili-
ty without prior notice. After notifying the person in charge
of the facility of the resident’s advocate/ombudsman’s or
designee’s presence, the resident’s advocate/ombudsman or
designee may communicate privately and without restriction
with any resident who consents to the communication.

8.3(2) 8.4(2) Visitsto resident’s living area. The resi-
dent’s advocate/ombudsman or designee shall not observe
the private living area of any resident who objects to the ob-
servation.

8.3(3) 8.4(3) Restrictions on visits. The facility staff
member in charge may refuse or terminate a resident’s
advocate/lombudsman’s or designee’s visit with a resident
only when written documentation is provided to the resi-
dent’s advocate/ombudsman or designee that the visit is a
threat to the health and safety of theresident. The restriction
shall be ordered by the resident’s physician, and the order
shall be documented in the resident’s medical record.

8.3(4) 8.4(4) Request agency assistance.

a. Theresident’s advocate/ombudsman or designee may
request cooperation, assistance and data that will enable the
resident’s advocate/ombudsman or designee to execute any
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of the resident’s advocate/ombudsman’s or designee’s duties
and powers under the Older Americans Act from any govern-
mental agency or its agent or AAA.

b. Only the state long-term care ombudsman shall have
access to adult abuse case information.

-and-bersonal

8.4(5) Facility records. The resident’'s advocate/
ombudsman or desighee may review any resident’s medical
or personal records maintained by the facility or any other
records of a long-term care facility or of any governmental
agency that pertain to the care of residents if the resident’s
advocate/ombudsman or designee considersit necessary for
the resolution of a complaint.

a. Copies of a resident’s medical or personal records
maintained by the facility, or other records of a long-term
care facility, may be made with the permission of the resident,
the resident’s responsible party, or the legal representative of
the resident.

b. All medical and personal records shall be made avail-
able to a volunteer long-term care ombudsman for review if:

(1) The volunteer long-term care ombudsman has the per-
mission of the resident, the legal representative of the resi-
dent or the responsible party; or

(2) Access to the records is necessary to investigate a
complaint; and

(3) Thevolunteer long-term care ombudsman obtains ap-
proval of the resident’s advocate/ombudsman or designee; or

(4) Theinformation is sought by court order.

c. The resident’s advocate/ombudsman program shall
keep all records and information confidential according to
the Older Americans Act.

321—8.4 321—8.5(231) Authority and responsibilities of
the department.

8.4(1) 85(1) Confidentiaity and disclosure. The
complaint files maintained by the resident's advocate/
ombudsman program shall be maintained as confidential in-
formation and may not be disclosed unless the resident’s
advocate/ombudsman authorizes disclosure.

a  The resident’s advocate/ombudsman No member of
the resident’s advocate/ombudsman program shall net dis-
close the identity of any complainant or resident; or any iden-
tifying information obtained from a resident’s personal or
medical records unless the complainant or resident, or thele-
gal representative of either, consentsin writing to the disclo-
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sure and specifies to whom the information may be dis-
closed.

b. The resident’s advocate/ombudsman may use materi-
asinthefilesfor the preparation and disclosure of statistical,
case study and other pertinent reports provided that the
means of discovering the identity of particular personsis not
disclosed.

8.4(2) 8.5(2) Referral of complaints or grievances.

a.  When the resident’s advocate/ombudsman or desig-
nee encounters facts which may indicate the failure to com-
ply with state or federal laws, rules or regulations, the resi-
dent’s advocate/ombudsman or designee shall refer the case
to the appropriate agency.

b. When the resident’s advocate/ombudsman or desig-
nee encounters facts that may warrant the institution of civil
proceedings, the resident’s advocate/ombudsman or desig-
nee shall refer the case appropriately for administrative and
legal assistance.

c. When the resident’s advocate/ombudsman or desig-
nee encounters facts which may indicate the misconduct or
breach of duty of any officer or employee of along-term care
facility or government agency, the resident’s advocate/
ombudsman shall refer the case to the appropriate authori-
ties.

d. Theresident’s advocate/ombudsman or designee shall
initiate follow-up activities on all referred complaints and
grievances.

84(3) 85(3) Reporting. The resident’s advocate/
ombudsman program shall maintain a statewide, uniform re-
porting system to collect and analyze information on com-
plaints and grievances in regarding long-term care facilities
in accordance with requirements of the Act and lowa Code
section 2314 231.42.

a. Information provided by the department of inspec-
tions and appeals, individuals and agencies to whom cases
were referred, and-carereview resident advocate committees
and the volunteer long-term care ombudsman program shall
be used in the reporting system.

b. Noinformation from this reporting system that threat-
ens the confidentiality of residents or complainants shall be
made public without the written permission of the affected
residents or complainants.

c. Any information from this reporting system which
identifies a specific facility shall state that problems identi-
fied in that facility have been corrected, if problems identi-
fied have been corrected to the satrsfactron of the resident's

- resident or complamant or pursuant to 321—
9.15(231).

d. Nochange.

e. The resident’s advocate/ombudsman program shall
prepare an annual report analyzing the complaint and statis-
tics collected and provide this report, by January 15 of each
year, to the following agencies and others as deemed ap-
propriate, including but not limited to: AOA, the offices of
the governor, the general assembly of lowa, the lewa depart-
ment of inspections and appeals, the lowa department of hu-
man services, and AAAS.

321—8.6(231) Volunteer long-term care ombudsman pro-
gram.

8.6(1) Application. Any individual may apply to theresi-
dent’s advocate/ombudsman program to become a volunteer
long-term care ombudsman. A resident advocate committee
member shall be given priority in the selection process and
may become a certified volunteer long-term care ombuds-
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man pending successful completion of the required training
and background checks.

a. Application forms. Application forms may be ob-
tained from the resident’s advocate/ombudsman program at
the department of elder affairs address listed in rule 321—
2.1(231) or from other organizations designated by the de-
partment.

b. Submission of forms. Each applicant shall complete
an application and submit it to the department address listed
inrule 321—2.1(231).

8.6(2) Conflict of interest.

a. Prior to certification, applicants for the volunteer
long-term care ombudsman program must not have a conflict
of interest or have had a conflict of interest within the past
two years in accordance with the Older Americans Act. A
conflict of interest shall be defined as:

(1) Employment of the applicant or a member of the ap-
plicant’s immediate family within the previous year by a
long-term care facility or by the owner or operator of any
long-term care facility;

(2) Current participation in the management of a long-
term care facility by the applicant or a member of the appli-
cant’simmediate family;,

(3) Current ownership or investment interest (represented
by equity, debt, or other financial relationship) in an existing
or proposed long-term care facility or long-term care service
by the applicant or a member of the applicant’s immediate
family;

(4) Current involvement in the licensing or certification
of a long-term care facility or provision of a long-term care
service by the applicant or a member of the applicant’simme-
diate family;

(5) Receipt of remuneration (in cash or in kind) under a
compensation arrangement with an owner or operator of a
long-term care facility by the applicant or a member of the
applicant’s immediate family;

(6) Acceptance of any gifts or gratuities fromalong-term
carefacility or aresident or a resident’s representative;

(7) Acceptance of money or any other consideration from
anyone other than the office of the state long-term care resi-
dent’s advocate/ombudsman for the performance of an act in
theregular course of long-term care;

(8) Provision of services while employed in a position
with duties that conflict with the duties of a volunteer long-
term care ombudsman;

(9) Provision of servicesto residents of a facility in which
a member of the applicant’s immediate family resides; or

(10) Participation in activities which negatively affect
the applicant’s ability to serve residents or which are likely to
create a perception that the applicant’s primary interest is
other than as an advocate for the residents.

b. Immediate family shall be defined as father, mother,
son, daughter, brother, sister, aunt, uncle, first cousin, neph-
ew, niece, wife, husband, father-in-law, mother-in-law, son-
in-law, daughter-in-law, brother-in-law, sister-in-law, step-
parent, stepbrother, stepchild, stepsister, half sister, half
brother, grandparent or grandchild.

" 8.6(3) Applicants shall not be accepted into the program
if:

a. Itisdetermined that the applicant has a conflict of in-
terest aslisted in subrule 8.6(2); or

b. The applicant has unfavorable references, which
shall include a criminal background check and abuse check.

8.6(4) Training. Prior to certification, applicants must
successtully complete the required training as approved by
the resident’s advocate/ombudsman. Successful completion
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shall be defined as completion of all assignments and tasks
during training, demonstration of proper techniques and
skills, and an understanding of the role of the volunteer long-
term care ombudsman in the long-term care setting. The ap-
plicant shall complete a minimum of 24 hours of approved
training, which shall include, but not be limited to:

a. History and overview of resident's advocate/
ombudsman program;

b. Terminology;

C. Resident rights;

d. Sateand federal law, rules and regulations regarding
long-term care facilities;

e. Regulatory processin long-term care facilities;

f.  Aging process, common medical conditions and ter-
minology;

g. Lifeinalong-termcare facility and culture change;

h.  Communication skills;

i. Confidentiality;

j.  Problem solving and documentation, and follow-up
of complaints;

k. Dynamics of abuse and neglect;

[. Ethics; and

m. Resources for volunteer long-term care ombudsmen.

8.6(5) Approval for certification. Final approval for cer-
tification as a volunteer long-term care ombudsman shall be
made by the resident’s advocate/ombudsman and shall be
subject to the applicant’s successful completion of the re-
quired training and to a favorable report from the instructor.
The resident’s advocate/ombudsman has the right to require
that the applicant receive additional personal training prior
to certification and has the right to deny certification to ap-
plicants not meeting the above training criteria.

8.6(6) Certification.

a. Notification. Volunteer long-term care ombudsmen
shall be natified in writing within 14 days following the con-
clusion of the training program if certification has been con-
tinued or revoked.

b. Certification shall initially be for one year, with recer-
tification available following the volunteer’s completion of a
minimum of ten hours of approved continuing education in
the first year and completion of a progress review by the resi-
dents of the facility, the facility administrator and staff, and
the resident’s advocate/ombudsman or a representative from
the office of the state long-term care resident’s advocate/
ombudsman program.

c. After the volunteer’s successful completion of one
year as a volunteer long-term care ombudsman, the resi-
dent’s advocate/ombudsman may recertify the volunteer for a
two-year period.

8.6(7) Continuing education.

a. All certified volunteer long-term care ombudsmen
shall complete a minimum of ten hours of continuing educa-
tion the first year and a minimum of six hours of continuing
education each year thereafter. Continuing education may
include, but is not limited to:

(1) Scheduled telephone conference calls with represen-
tatives from the office of the state long-term care resident’s
advocate/ombudsman program;

(2) Governor’s conference on aging;

(3) Area Alzheimer’s disease conferences;

(4) Elder abuse conferences;

(5) Coursesrdated to aging conducted by a local commu-
nity college or university or via the I nternet;

(6) Other eventsas approved in advance by the resident’s
advocate/ombudsman.
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b. \olunteer long-term care ombudsmen are responsible
for reporting continuing education hours to the resident’s
advocate/ombudsman or designee within 30 days following
the completion of the continuing education event.

8.6(8) Contesting an appointment. A provider who wishes
to contest the appointment of a volunteer shall do so in
writing to the resident’'s advocate/ombudsman. The final
determination shall be made by the resident's advocate/
ombudsman within 30 days after receipt of notification from
the provider.

8.6(9) Certification revocation.

a. Reasons for revocation. A volunteer long-term care
ombudsman’s certification may be revoked by the resident’s
advocate/ombudsman for any of the following reasons. falsi-
fication of information on the application, breach of confi-
dentiality, acting as a volunteer long-term care ombudsman
without proper certification, attending less than the required
continuing education training, voluntary termination, un-
professional conduct, failure to carry out the duties as as-
signed, or actionswhich are found by the resident’s advocate/
ombudsman to violate the rules or intent of the program.

b. Notice of revocation. The resident’'s advocate/
ombudsman shall notify the volunteer and the facility in writ-
ing of a revocation of certification.

c. Request for reconsideration. A reguest for reconsid-
eration or reinstatement of certification may be made in writ-
ing to the resident’s advocate/ombudsman. The request must
be filed within 14 days after receipt of the notice of revoca-
tion.

d. Responsetime. The resident’s advocate/ombudsman
shall investigate and consider the request and notify the re-
questing party and the facility of the decision within 30 days
of receipt of the written request.

8.6(10) Access.

a. Msits to facilities. A volunteer long-term care om-
budsman may enter any long-term care facility without prior
notice. After notifying the person in charge of the facility of
the volunteer long-term care ombudsman’s presence, the vol-
unteer long-term care ombudsman may communicate pri-
vately and without restriction with any resident who consents
to the communication.

b. Msits to resident’s living area. The volunteer long-
term care ombudsman shall not observe the private living
area of any resident who objects to the observation.

c. Restrictions on visits. The facility staff member in
charge may refuse or terminate a volunteer long-term care
ombudsman visit with a resident only when written documen-
tation is provided to the volunteer long-term care ombuds-
man that the visits are a threat to the health and safety of the
resident. The restriction shall be ordered by the resident’s
physician, and the order shall be documented in the resi-
dent’s medical record.

8.6(11) Duties. The volunteer long-term care ombudsman
shall assist the resident’s advocate/ombudsman or designee
in carrying out the duties described in the Older Americans
Act. Primary responsibilities of a volunteer long-term care
ombudsman shall include:

a. Conducting initial inquiries regarding complaints
registered with the long-term care resident’s advocate/
ombudsman;

b. At the request of the resident’s advocate/ombudsman
or designee, providing follow-up visits on casesinvestigated
by the resident’s advocate/ombudsman or designee;

c. Attending, assisting with, or providing technical as-
sistance to resident and family council meetings as needed;
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d. At the request of the resident’s advocate/ombudsman
or designee, making follow-up visits to a facility after a de-
partment of inspections and appeal s survey or complaint in-
vestigation to monitor the progress and changes listed in the
plan of correction or to monitor the correction of deficien-
Cies;

e. Tracking, monitoring and following up on publicly
available information regarding facility performance;

f. ldentifying concernsin afacility. Concernsidentified
should be discussed with the chair of the resident advocate
committee to determine an appropriate course of action to
reach resolution;

Completing all reports and submitting themto the res-
ident’s advocate/ombudsman in a timely manner; and

h. Completing exit interviews when the volunteer om-
budsman resigns.

These rules are intended to implement lowa Code chapter
231.
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested per sons may be heard.

Pursuant to the authority of lowa Code sections 231.14
and 231.23, the Elder Affairs Department hereby gives No-
tice of Intended Action to amend Chapter 9, “Resident Advo-
cate Committees,” lowa Administrative Code.

These amendments remove the requirement that physi-
cians provide medical information to Resident Advocate
Committee volunteers. Release of such information is now
prohibited under federa Health Insurance Portability and
Accountability Act (HIPAA) regulations. Additionaly, the
amendments increase the time frames within which Resident
Advaocates can resolve or refer acomplaint. Further, changes
are proposed which would remove the requirement that Area
Agencies on Aging recruit, train, and provide technical assis-
tance to Resident Advocate Committees in the Agencies
Program and Service Areas.

Any interested person may make written suggestions or
comments on these proposed amendments prior to Novem-
ber 19, 2003. Such written comments should be directed to
the Department of Elder Affairs, 200 Tenth Street, Des
Moines, lowa 50309, E-mail to debi.meyers@iowa.gov, or
fax (515)242-3300.

There will be a public hearing on November 19, 2003,
from 9 to 11 am. in the Director’s Conference Room at the
Department of Elder Affairs, Clemens Building, 200 Tenth
Street, Des Moines, lowa 50309, at which time persons may
present their views either orally or inwriting. At the hearing,
persons will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
amendments.

Any persons who intend to attend a public hearing and
have special requirements, such as those relating to hearing
or mobility impairments, should contact the Elder Affairs
Department and advise of specific needs.
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These amendments are intended to implement lowa Code
chapters 17A, 22, and 231.
The following amendments are proposed.

ITEM 1. Amend subrule 9.1(2) asfollows:

9.1(2) Committee membership. The committee shall con-
sist of at least twemembersone member or anumber suffl-
cient to maintain-aratio as]

mest the needs of the resi dents

ITEM 2. Amend subrule 9.2(4) asfollows:

9.2(4) Waiver of membership restriction. The waiver of
membership restriction for relatives in subrule 9.2(3) may be
reviewed and approved by the executive director and
granted, if it can be documented to the department that efforts
have been made individually or jointly by the resident advo-
cate committee-AAA; or the department to contact and re-
cruit alternative applicants.

ITEM 3. Amend subrule 9.3(1) asfollows:

9.3(1) Notification. Members of the resident advocate
committee shall be appointed from individuals whose ap-
plications for membership have been accepted according to
this rule. Appointments shall be made by letter within 45
days of receipt of applications by the executive director or
designee. Appropriate AAAs-and facilities shall be notified
of the appointments.

ITEM 4. Amend subrule 9.4(3) asfollows:

9.4(3) Noatification of cancellation. The executive direc-
tor shall notify, in writing, the remaining committee mem-
bers;-the-appropriate AAA; and the facility of the cancella-
tion of resident advocate committee members appoint-
ments.

" as fol-

ITEM 5. Amend subrule 9.6(2), paragraph “c
lows:

c. The secretary shall complete areport on the commit-
tee meeting on the report form designated by the department.
Copies of the report shall be submltted to the adml nistrator

‘ the office of Iong -term
care resident advocate/ombudsman.

ITEM 6. Amend subrule 9.8(2) asfollows:

9.8(2) Assistance to the committee. The committee may
request information, advice and counsel from the facility ad-
ministrator, medical or health professionals or speciaists,
AAAsS; the department or from other state and local agencies.

¢ Upon contacting anyone on behalf of residentsin the
performance of duties, the resident advocate committee
member shall clearly be identified as a resident advocate
committee member who is a volunteer advocate and shall
clearly state the purpose and justification for this contact.

ITEM 7. Amend subrule 9.10(1) asfollows:

9.10(1) Resident reviews. To evaluate the degree of satis-
faction that residents have with the quality of life experi-
enced in the facility in which they reside, thefollowingpro-
cedures shall be used:
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a—Resident resident reviews shall be recorded, including
responses to questions asked of residents or their representa-
tives.

ITEM 8. Rescind and reserve subrule 9.11(2), paragraph
“ b ”

ITEM 9. Rescind rules 321—9.13(231) and 9.14(231) as
follows:

ARC 2901B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 17A.22,
22.11, and 217.6, and 441—subrule 3.10(2), the Department
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of Human Services proposes to amend Chapter 7, “ Appeals
and Hearings,” Chapter 9, “Public Records and Fair Informa-
tion Practices,” Chapter 13, “Program Evaluation,” Chapter
28, “Paliciesfor All Ingtitutions,” Chapter 75, “Conditions of
Eligibility,” and Chapter 93, “PROMISE JOBS Program,”
lowa Administrative Code.

These amendments update Department rules on confiden-
tiality of records. The amendments add new policy needed to
comply with federal law (Public Law 104-191, the Health In-
surance Portability and Accountability Act (HIPAA) of
1996) and federal regulations (45 CFR Parts 160 and 164 as
amended to August 14, 2002) relating to standards to protect
the privacy of protected health information. Chapter Qisre-
vised to implement applicable HIPAA federa regulations.
References in other chapters are revised to conform to the
Chapter 9 revisions.

The Department has designated itself asa“hybrid entity”
for purposes of HIPAA compliance. Within the Department,
HIPAA applies only to the Medicaid program, the HAWK-|
program, and the facilities defined in rule 441—9.1(17A,22).
Activities related to determining eligibility for Medicaid,
paying Medicaid claims, and health care operations in the
Department’s facilities are examples of HIPAA-covered ac-
tivities in the Department.

These amendments establish requirements relating to the
uses and disclosures of protected health information, the
rights of clients with respect to their protected health infor-
mation, and the procedures for exercising those rights. Fed-
eral HIPAA regulations define the type of records that consti-
tute “protected health information.” In general, protected
health information identifies a person in some way and con-
tains information about that person’s past, present, or future
medical condition, treatment, or payment for that treatment.

These amendments provide that the Department may not
use or disclose protected health information without awritten
authorization from the subject of the record except:

e For the administration of covered Department pro-
grams, defined in HIPAA terminology as “treatment, pay-
ment, or health care operations.”

e Asrequired by state law or by federal laws or regula-
tions.

Federal regulations would permit the Department to use or
disclose protected health information without a written au-
thorization for public health activities, health oversight activ-
ities, judicial and administrative proceedings, law enforce-
ment purposes, specialized government functions, research,
and in the case of a seriousthreat to health or safety if certain
conditionsare met. Since lowa s state law and federal Med-
icaid regulations at 42 CFR 431.300 are generally more re-
strictive than the HIPAA regulations, in practical terms the
Department may use and disclose protected health informa-
tion for the two purposes listed above.

The Department must have a written authorization from
the subject for any use of psychotherapy notes except for use
by the originator of the notes for treatment, in certain super-
vised training programs, and when necessary to defend itself
in alegal action brought by the subject.

Only those parts of the Department that are subject to
HIPAA requirements may access protected health informa-
tion without an authorization form. The Department must
make reasonable efforts to limit use and disclosure of pro-
tected health information to the minimum necessary for staff
to accomplish their duties.

The Department may disclose protected health informa-
tion to the subject or the subject’s personal representative if a
reguest is made in accordance with Department policy. “Per-
sonal representative” isaterm defined in HIPAA regulations.
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The HIPAA regulations place significant additional re-
sponsibilities on the Department. The Department is re-
quired to:

e Designate a person to be responsible for seeing that
the privacy procedures are adopted and followed. The De-
partment has established a privacy office, with a designated
privacy official. The HIPAA Privacy Office is responsible
for ensuring compliance with HIPAA regulations, respond-
ing to complaints and questions about privacy of protected
health information, and handling any request for restriction,
confidential communication, access, amendment, or ac-
counting of protected health information. Centralized re-
sponsibility will help ensure consistency in the application of
policies and procedures.

e Provide notice by April 2003 to all affected clients re-
garding the types of uses and disclosures of protected health
information that may be made by the Department, and of the
client’s rights and the Department’s legal duties with respect
to protected health information. These amendments follow
the federal guidelines, which require notice to be provided to
affected new applicants, within 60 daysto all affected clients
if the notice isrevised, and once every three years. The De-
partment must also notify its affected clients of the availabil-
ity of the notice and how to obtain it.

These amendments require that the notice be mailed to a
household or digible group, rather than to each client, in or-
der to conserve costs rdated to printing and postage. HIPAA
regulations do allow the Department to mail the notice elec-
tronically, rather than on paper, if the client agrees. Howev-
er, these amendments do not provide clients with this option
because the Department does not currently have the capabili-
ty of maintaining an electronic file of those clients who want
to receive the electronic rather than the paper version. Thus,
the Department will mail the notice by U.S. mail. Neverthe-
less, the privacy officer will send the privacy notice by E-
mail upon aclient’s request.

e Train affected staff on the privacy policies and proce-
dures by April 2003 and train affected new staff as they are
hired.

e Establish aprocessfor clientsto file complaints con-
cerning the Department’s policies and procedures and its
compliance with them.

e Develop policies to ensure that only the minimum
necessary information is used or disclosed.

e |dentify staff who need accessto protected health in-
formation to carry out their job duties, what information they
need, and the conditions for gaining access to the informa-
tion.

e Review all contracts with business associates with
whom protected health information is shared to ensure the
contracts are HIPAA-compliant.

These amendments implement HIPAA regulations giving
Department clients the following rights regarding the pro-
tected health information in Department records:

e Theright to inspect and copy protected health infor-
mation. Thisright does not apply to psychotherapy notes, in-
formation gathered to prepare for civil, criminal or adminis-
trative actions or proceedings, and when the law does not
permit the release. The client may be charged a fee for the
cost of copying the records.

The regulations contain a list of reasons that the Depart-
ment may use to deny access, at state option. |If the Depart-
ment denies access because alicensed health care profession-
al has hedth or safety concerns about granting access,
HIPAA regulations require that the client has the right to
request a second-level review by another licensed health
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professional. The Department is not required to offer this
second-level review for other reasons for denial of access.
Due to budgetary and logistical concerns, the Department
will not provide second-level reviews by a licensed health
care professional except when required by the federal regula-
tions.

e The right to revoke written authorization permitting
disclosure of protected health information.

e Theright to amend protected health information when
the client believes the information is incorrect. These
amendments adopt federal requirements and options. These
amendments require the client to make a request for amend-
ment in writing on the form specified in the rules. The De-
partment will consider an appeal request as a statement of
disagreement and the appeal decision as the rebuttal state-
ment.

e The right to request confidential communications.
The Department will accommodate any reasonable request
by a client to have protected health information communi-
cated to the client by alternative means or at alternative loca
tions. Department health plans need to agree to a confiden-
tial communication only if necessary to protect the client
from endangerment.

e The right to request restrictions on uses and disclo-
sures. The amendments do not limit the circumstances under
which arequest can be made. The Department will approve a
request for restriction when use or disclosure otherwise
would endanger the client.

e Therighttoalist or “accounting” of disclosures made
on or after April 14, 2003. The Department is not required to
include on the list disclosures based on a client’s authoriza-
tion; disclosures for treatment, payment, or health care op-
erations; releases for national security purposes; and disclo-
suresto correctional ingtitutions or to other law enforcement
custodial situations. All other requests must be acted upon
within the time limits set out in federal regulations.

Requests to exercise these privacy rights must be in writ-
ing. HIPAA regulations allow the Department to charge a
reasonable, cost-based fee:

e [For copying and postage when the client requests a
copy of protected health information.

e [or costs of preparation when the client agreesin ad-
vance to asummary or explanation of the information.

¢ When the Department gives the client more than one
accounting of disclosuresin a 12-month period.

Historically, the Department has allowed local offices and
facilities to charge fees in similar circumstances, such as
when a client requests a copy of information out of the cli-
ent’s income maintenance case record.

HIPAA regulations provide various reasons for the De-
partment to deny each of the requests, but the specific reason
for the denial must be given to the client in writing. Clients
may file acomplaint with the Department’s Privacy Office or
with the Secretary of Health and Human Servicesiif they feel
the Department has violated their privacy rights.

HIPAA regulations require the Department to provide a
process for clients to register complaints about the Depart-
ment’s policies and procedures or its compliance with
HIPAA requirements. The Department has established that
process in 441—subrule 9.14(6). Complaints will be han-
dlied by the Department’s Privacy Office. Clients may also
file a complaint with the Secretary of the federal Department
of Health and Human Services.

To ensure fairness, 441—subrule 9.14(7) and revisions to
441—Chapter 7 also provide an appeal process, through the
normal channels, when clients are dissatisfied with the final
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decision on their request for restriction, confidential commu-
nication, access, amendment, or accounting. Clients must
first exhaust any review or rebuttal rights provided through
the HIPAA process. Then, if still dissatisfied with the deci-
sion, clients may request a hearing through the Department’s
normal appeal process for contested cases found in 441—
Chapter 7.

Chapter 9 is also amended to correct obsolete citationsto
the lowa Code and administrative rules, update references to
the Department and other state agencies, and rescind policy
providing for subscriptions to Department manuals. Dueto
budget and staff constraints, the Department no longer alows
subscriptions to its manuals, nor does it furnish copies of
manuals to individual staff members. The Department’s
manuals are available on the Internet for use by staff and the
public.

The chart in rule 441—9.11(22) that describes the avail-
ability of Department records is amended to add the Pharma:
ceutical and Therapeutics Committee records as partly open
and partly confidential documents. The procedure to dis-
close such records is documented under rule 441—9.3(17A,
22).

These amendments do not provide for waiversin specified
situations. The changes are technical in nature, are intended
to benefit Department clients, and implement federal regula-
tions that the Department does not have the authority to
waive. Clientswho believe themselves to be disadvantaged
by these amendments may request an exception under the
Department’s general rule at 441—1.8(17A,217).

These amendments were also Adopted and Filed Emer-
gency and are published herein as ARC 2902B. The purpose
of this Notice is to solicit comment on that submission, the
subject matter of which isincorporated by reference.

Any interested person may make written comments on the
proposed amendments on or before November 19, 2003.
Comments should be directed to the Office of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281-4980 or by
E-mail to policyanalysis@dhs.state.iaus.

These amendments are intended to implement lowa Code
section 217.22; 2003 lowa Acts, House File 619, section 3, as
amended by 2003 lowa Acts, Senate File 458, section 161;
and lowa Code chapter 22.

ARC 2903B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a gover nmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Noatice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 249A .4, the
Department of Human Services proposes to amend Chapter
76, “Application and Investigation,” lowa Administrative
Code.

These amendments:

¢ Add theon-line HAWK-I application asavalid Med-
icaid application.

IAB 10/29/03

e Update form numbers and add references to the Span-
ish trandlations of the Health Services Application and the
Notice of Decision, Forms 470-2927(S) and 470-0486(S),
respectively. (The HAWK-I application in the Comm. 156
brochure is printed in English on one side and Spanish on the
other side.)

All applications for HAWK-I benefits must be screened
for potential Medicaid eligibility. When Medicaid eligibility
is found, the family is not required to complete another ap-
plication form to receive Medicaid benefits. The HAWK-I
program is implementing an on-line application process, so
the Department needs to be able to recognize the new on-line
application as avalid Medicaid application.

These amendments do not provide for waiversin specified
situations because these changes are a benefit to applicants.

Any interested person may make written comments on the
proposed amendments on or before November 19, 2003.
Comments should be directed to the Office of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281- 4980 or by
E-mail to policyanalysis@dhs.state.ia.us.

These amendments are intended to implement lowa Code
section 249A 4.

The following amendments are proposed.

Amend rule 441—76.1(249A) asfollows:
Amend the introductory paragraph and first unnumbered
paragraph as follows:
441—76.1(249A) Application. An application for family
medical assistance-related Medicaid programs shall be sub-
mitted on the Public Assistance Application, Form 470-0462
or Form 470-0466 (Spanish);; the Health Services Applica-
tion, Form 470-2927 or Form 470-2927(S);; or the Healthy
ids—i HAWK-I} Application, Ferm

470-3526 Co_mm. _156,;

470-3564 or the HAWK-I Electronic Application Summary
and Sgnature Page, Form 470-4016. The Health Services
Application, Form 470-2927 or Form 470-2927(S), shall be
used for persons applying for assistance under the medically
needy program as provided at 441—subrule 75.1(35).

An application for SSlI-related Medicaid shall be sub-
mitted on the Health Services Application, Form 470-2927
or Form 470-2927(S). The Hedth Services Application,
Form 470-2927 or Form 470-2927(S), shall be used for per-
sons applying for assistance under the medically needy pro-
gram as provided at 441—subrule 75.1(35).

Amend the third unnumbered paragraph as follows:

An application for Medicaid for persons in foster care
shall be submitted on Form 470-2927 or Form 470-2927(9),
Health Services Application.

Amend subrule 76.1(1), paragraph “b,” asfollows:

b. The ids-i HAWK-1) Ap-
plication, Ferm-470-3526 Comm. 156, and the HAWK-I
Electronic Application Summary and Sgnature Page, Form
470-4016, shall be filed with the third-party administrator as
provided at 441—subrule 86.3(3). If it appearsthat the fami-
ly is Medicaid-eligible, the third-party administrator shall
forward the application to the department office responsible
for determining Medicaid eligibility.

Amend subrule 76.1(2), paragraph “c,” asfollows:

c. Whena ids-i HAWK-1}
Application, Form-470-3526 Comm. 156, or HAWK-| Elec-
tronic Application Summary and Sgnature Page, Form 470-
40186, is filed with the third-party administrator and subse-
quently referred to the department for aMedicaid digibility
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determination, the date the application is received and date-
stamped by the third-party administrator shall be the filing
date.

Amend subrule 76.1(6) as follows:

76.1(6) Right to withdraw the application. After an ap-
plication has been filed, the applicant may withdraw the ap-
plication at any time prior-to before the eligibility determina-
tion. The applicant may request that the application be with-
drawn entirely or may, prior-to before the date the application
is processed, request withdrawal for any month covered by
the application process except as provided in the medically
needy program in accordance with the provisions of
441—subrule 75.1(35). Requests for voluntary withdrawal
of the application shall be documented in the case record and
a netice-of decision Notice of Decision, Form PA-3102-0
470-0485, 470-0486, 470-0486(S), or PA-3159-0 470-0490,
shall be sent to the applicant confirming the request.

ARC 2906B

HUMAN SERVICES
DEPARTM ENT[441]

Amended Notice of Intended Action—Public Hearing

Pursuant to the authority of lowa Code section 249A .4, the
Department of Human Services has proposed to amend
Chapter 78, “Amount, Duration, and Scope of Medical and
Remedial Services,” lowa Administrative Code, in aNotice
of Intended Action published in the lowa Administrative
Bulletin on September 17, 2003, as ARC 2789B. The pro-
posed amendments change Medicaid coverage limitations
for drugs by expanding prior authorization requirements and
implementing a preferred drug list, as directed by 2003 lowa
Acts, House File 619, section 3.

At the request of the Pharmaceutical Research and
Manufacturers of America, the Department has scheduled a
public hearing for the purpose of receiving comments on
these amendments. The hearing will be held on November
24, 2003, from 9 to 10 am. in the First Floor Southeast Con-
ference Room, Side One, Hoover State Office Building,
1305 East Walnut Street, Des Moines, lowa 50319-0114.

Anyone who intends to attend the hearing and has specia
requirements, such as hearing or vision impairments, should
contact the Office of Policy Analysis at (515)281-8440 and
advise of special needs.

Comments may be offered at the hearing either ordly or in
writing. The deadline for written comments on ARC 2789B
is extended to November 24, 2003.

The amendments are intended to implement 2003 lowa
Acts, House File 619, section 3.
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ARC 2892B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Natice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section 5141.5,
subsection 8, the Department of Human Services proposes to
amend Chapter 86, “Hedlthy and Well Kids in lowa
(HAWK-I) Program,” lowa Administrative Code.

These amendments:

e Establish aprocedure for eectronic filing of HAWK-|
applications. Under these amendments, applicants will be
able to submit information through the HAWK-I Web site.
The third-party administrator will mail the applicant aform
summarizing the data submitted and requesting the appli-
cant’s signature. The date that this signed form is returned
will be considered the filing date for the HAWK-I application
(and for the Medicaid application if the family isreferred for
Medicaid eligibility determination).

e Clarify that only income of the family members who
are living together is considered in determining HAWK-I li-
gibility.

¢ Removereferencesto lega custody. Only the physi-
cal custody of the child is considered in determining whether
the parent and child are “living together” for the purpose of
qualifying for HAWK-I coverage.

These amendments do not provide for waivers in specified
situations because they confer a benefit on affected families
and make technical changes. Familiesthat want to request a
waiver can do so under the Department’s general rule on ex-
ceptions at 441—1.8(17A,217).

Any interested person may make written comments on the
proposed amendments on or before November 19, 2003.
Comments should be directed to the Office of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281-4980 or by
E-mail to policyanalysis@dhs.state.ia.us.

These amendments are intended to implement lowa Code
chapter 5141.

The following amendments are proposed.

ITEM 1. Amend subrule 86.2(2), paragraph “a,” sub-
paragraph (2), introductory paragraph, as follows:

(2) Unearned income. The unearned income of all par-
ents, spouses and children under the age of 19 who areliving
together in accordance with subrule 86.2(3) shall be counted.
Unearned income is any income in cash that is not gained by
labor or service. The available unearned income shall be the
amount remaining after the withholding of taxes (Federal In-
surance Contribution Act, state and federal income taxes).
Examples of unearned income include, but are not limited to:

ITEM 2. Amend subrule 86.2(3), paragraph “b,” as fol-
lows:

b. Parents. Any parent living with the child under the
age of 19 shall beincluded in the family size. Thisincludes
the biological parent, stepparent, or adoptive parent of the
child and is not dependent upon whether the parents are mar-
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ried to each other. In situations where the parents do not live
together but share joint legal-or physical custody of the chil-
dren, the family size shall be based on the household in which
the child spends the majority of the time. If both parents
share legal-or physical custody equally, either parent may ap-
ply for on behalf of the child and the family size shall be
based on the household of the applying parent.

ITEM 3. Amend subrule 86.3(2) asfollows:

86.3(2) Application form. An application for the
HAWK-I program shall be submitted on Form-470-3526
Comm. 156, HAWK-I} Ap-
plication, or on Form 470-4016, HAWK-I Electronic Ap-
plication Summary and Sgnature, unless the family applies
for the Medicaid program first.

a. When an application has been filed for the Medicaid
program in accordance with the provisions of rule 441—
76.1(249A) and Medicaid eligibility does not exist in accor-
dance with the provisions of rule 441—75.1(249A), or the
family must meet a spenddown in accordance with the provi-
sions of 441—subrule 75.1(35) before the child can attain
eligibility, the Medicad application shal be used to establish
eligibility for the HAWK-I program in lieu of the Healthy

HAWK-I} Application, Form
470-3526 Comm. 156, or Form 470-4016, HAWK-I Elec-
tronic Application Summary and Signature.

b. Applications may be obtained by telephoning the toll-
free telephone number of the third-party administrator or by
accessing the Web site at www.hawk-i.org.

ITEM 4. Amend subrule 86.3(4) as follows:
86.3(4) Date and method of filing. The application is con-
sidered filed on the date an identifiable application is re-

ceived by theth| rd party admmlstrator unt%maam%%

able appllcatlon isan appllcatlon containing alegl ble name,
address, and signature.

a. Medicaid applications referred to the HAWK-I pro-
gram. When the family has applied for Medicaid first and the
department local office makes a referral to the third-party
administrator, the date the Medicaid application was origi-
nally filed with the department shall be the filing date.

b. Electronic applications. When an application is sub-
mitted electronically to the third-party administrator, the ap-
plication is considered filed on the date the third-party ad-
ministrator receives Form 470-4016, HAWK-1 Electronic
Application Summary and Signature, containing a legible
signature.
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ARC 2893B

HUMAN SERVICES
DEPARTMENT[441]

Notice of Intended Action

Twenty-five interested per sons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting wherethe public or interested per sons may be heard.

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services proposes to amend Chapter
170, “Child Care Services,” lowa Administrative Code.

lowa Code section 237A.29 requires the Department to
impose sanctions on child care providers that receive Child
Care Assistance funding by fraudulent means. The statute
sets the potential sanctions and the factors the Department
must consider inimposing asanction. Sanctions may include
areview of the provider’s billing records, suspension from
receipt of Child Care Assistance payments, or ingligibility to
participate in Child Care Assistance.

The statute al so requires sanctioned providersto report the
names and addresses of the children receiving care so that the
Department may notify the families. If the provider does not
comply, the statute permits the Department to seek an injunc-
tion to prevent the provider from operating. If the sanction
involves suspension or termination of payment, the Depart-
ment may not impose the sanction before the affected fami-
lies areinformed and must assist familiesin locating replace-
ment child care upon request.

These amendments:

*  Define how the Department will determine what sanc-
tion to impose on a provider that has committed fraud.

e Remove obsolete references to family and group child
care homes. Registration categories for child care provided
in afamily home were amended in ARC 2085B published in
the lowa Administrative Bulletin on October 30, 2002.

These amendments do not provide for waiversin specified
situations because sanction provisions are set by statute and
the Department has no authority to waive them. A provider
that is sanctioned may appeal that decision in accordance
with rules 441—7.5(17A) and 441—7.8(17A).

Any interested person may make written comments on the
proposed amendments on or before November 19, 2003.
Comments should be directed to the Office of Policy Analy-
sis, Department of Human Services, Hoover State Office
Building, 1305 East Walnut Street, Des Moines, lowa 50319-
0114. Comments may be sent by fax to (515)281-4980 or by
E-mail to policyanalysis@dhs.state.ia.us.

These amendments are intended to implement lowa Code
sections 237A.20 and 237A.3A.

The following amendments are proposed.

ITEM 1. Amend 441—Chapter 170, preamble, as fol-
lows:

PREAMBLE

The intent of this chapter is to establish requirements for
the payment of child care services. Child care services are
for children of low-income parents who are in academic or
vocational training; or employed or looking for employment;
or for alimited period of time, absent unable to care for chil-
dren due to hespitalization, physical or mental illness—or
death; or needing protective services to prevent or aleviate
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child abuse or neglect. Services may be provided in ali-
censed child care center, aregistered group child care devel-
opment home, . the home
of arelative, the child’'s own home, a nonregistered family
child care home, or in afacility exempt from licensing or reg-
istration.

ITEM 2. Amend rules 441—170.1(234) through 441—
170.9(234), parenthetical implementation, as follows:
(234 237A)

ITEM 3. Amend rule 441—170.1(237A) asfollows:

Amend the definition of “provider” asfollows:

“Provider” means alicensed child care center, aregistered
group child care devel opment home,
care home; arelative who provides care in the relative's own
home solely for a related child (relative care), a caretaker
who provides care for a child in the child’s home (in-home), a
nonregistered child care home, or achild care facility which
is exempt from licensing or registration.

Adopt the following new definition in a phabetical order:

“Fraudulent means’ means knowingly making or causing
to be made afalse statement or a misrepresentation of a mate-
ria fact, knowingly failing to disclose a material fact, or
committing a fraudulent practice.

ITEM 4. Amend rule 441—170.4(237A) asfollows:

Amend subrule 170.4(3) asfollows:

Amend paragraph “b” asfollows:

b. Registered group child care development home. A
group child care development home shall meet the require-
ments for registration set forth in 441—Chapter 110 and shall
have a current Certificate of Registration, Form 470-3498.

Rescind and reserve paragraph “c.

Amend subrule 170.4(7), paragraph “a,” Tablel, Tablell,
and subparagraph (1), asfollows:

NOTICES

Tablel|
Half-Day Rate Ceilings for Basic Care
Registered ’
Day | Family Child %egkstepedCh_l d Non-
Age | Child | Development g‘egp 0¢ | registered
Group Care Home evH Oonqrgen Family
Center Categor Home
Ag?By Category C
Infant
and $12.45 $10.00 $9.00 $8.19
Toddler
Preschool | $10.50 $9.00 $8.55 $7.19
School
Aged $ 9.00 $9.00 $8.33 $7.36
Tablell
Half-Day Rate Ceilings for Special Needs Care
Registered ;
Day | Family Child Reg stceihe.dl d Non-
Age | Child | Development De‘eupel Lt | registered
Group | Care Home evH c())r?]rgen Family
Center Categor Home
Ag?By Category C
Infant
and $48.00 $15.75 $12.38 $10.24
Toddler
Preschool | $28.13 $14.63 $12.38 $8.99
School
Aged $28.04 $13.50 $11.25 $9.20
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(1) “Child care center shaII mean those providers as de-
fined i in 170.4(3)“a’ g n

reg;stereeLgreup Reglstered ch|Id ear—e devel opment hom

shall mean those providers as defined in 170.4(3)"b. ”—and
Nonregistered family child care home” shall

mean those providers as defined in 170.4(3)“d” and “f.”

ITEM 5. Adopt new rule 441—170.7(237A) asfollows:

441—170.7(237A) Provider fraud.

170.7(1) Fraud. The department shall consider a child
care provider to have committed fraud when:

a. The department of inspections and appeals, in an ad-
ministrative or judicial proceeding, has found the provider to
have obtained by fraudulent means child care assistance pay-
ment in an amount in excess of $1,000; or

b. The provider has agreed to entry of acivil judgment or
judgment by confession that includes a conclusion of law that
the provider has obtained by fraudulent means child care as-
sistance payment in an amount in excess of $1,000.

170.7(2) Potential sanctions. Providers found to have
committed fraud shall be subject to one or more of the fol-
lowing sanctions, as determined by the department:

a. Special review of the provider’s claimsfor child care
assistance.

b. Suspension from receipt of child care assistance pay-
ment for six months.

c. Ineligibility to receive payment under child care assis-
tance.

170.7(3) Factors considered in determining level of sanc-
tion. The department shall evaluate the following factorsin
determining the sanction to be imposed:

a History of prior violations.

(1) If the provider hasno prior violations, the sanction im-
posed shall be a special review of provider claims.

(2) If the provider has one prior violation, the sanction
imposed shall be a suspension from receipt of child care as-
sistance payment for six months as well asa specia review of
provider claims.

(3) If the provider has more than one prior violation, the
sanction imposed shall be ineligibility to receive payment
under child care assistance.

b. Prior imposition of sanctions.

(1) If the provider has not been sanctioned before, the
sanction imposed shall be a special review of the provider's
claimsfor child care assistance.

(2) If the provider has been sanctioned once before, the
sanction imposed shall be a suspension from receipt of child
care assistance payment for six months as well as a specia
review of provider claims.

(3) If the provider has been sanctioned more than once be-
fore, the sanction imposed shall be ineligibility to receive
payment under child care assistance.

C. Seriousness of the violation.

(1) If the amount fraudulently received is less than
$5,000, the sanction level shall be determined according to
paragraphs“a’ and “b.”

(2) If the amount fraudulently received is $5,000 or more,
and the sanction determined according to paragraphs “a’ and
“b" isreview of provider claims, the sanction imposed shall
be suspension from receipt of child care assistance payment.

(3) If the amount fraudulently received is $5,000 or more,
and the sanction determined according to paragraphs “a’ and
“b" is suspension from receipt of child care assistance pay-
ment, the sanction imposed shall be ingligibility to receive
payment under child care assistance.



764 NOTICES

HUMAN SERVICES DEPARTMENT[441] (cont’d)

d. Extent of the violation.

(1) If the fraudulent claimsinvolve five invoices or less or
five months or less, the sanction level shall be determined ac-
cording to paragraphs“a’ and “b.”

(2) If thefraudulent claimsinvolve at least six invoices or
six months, and the sanction determined according to para-
graphs“a’ and “b” isreview of provider claims, the sanction
imposed shall be suspension from receipt of child care assis-
tance payment.

(3) If thefraudulent claimsinvolve at least six invoices or
six months, and the sanction determined according to para-
graphs “a’ and “b” is suspension from receipt of child care
assistance payment, the sanction imposed shall beineligibil-
ity to receive payment under child care assistance.

170.7(4) Mitigating factors.

a. If the sanction determined according to subrule
170.7(3) is suspension from or ineligibility for receipt of
child care assistance payment, the department shall deter-
mine whether it is appropriate to reduce the level of a sanc-
tion for the particular case, considering:

(1) Prior provision of provider education.

(2) Provider willingness to obey program rules.

b. If the sanction determined according to subrule
170.7(3) is ineligibility for receipt of child care assistance
payment, but consideration of the two factors in paragraph
“d’ indicates that alesser sanction will resolve the violation,
the sanction imposed shall be:

(1) Suspension from receipt of child care assistance pay-
ment for six months; and

(2) A special review of provider claims.

c. If the sanction determined according to subrule
170.7(3) is suspension from receipt of child care assistance
payment, but consideration of the two factors in paragraph
“d’ indicates that alesser sanction will resolve the violation,
the sanction imposed shall be a specia review of provider
claims.

ITEM 6. Amend 441—Chapter 170, implementation
clause, asfollows:

These rules are intended to implement |owa Code section
234.6(6)“a.” sections 237A.13 and 237A.29.

ARC 2912B

INSPECTIONS AND APPEALS
DEPARTMENT[481]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more persons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections
10A.104(5) and 99B.13, the Department of Inspections and
Appeals hereby gives Notice of Intended Action to amend
Chapter 104, “Amusement Devices,” and to adopt new
Chapter 105, “Registered Amusement Devices,” lowa Ad-
ministrative Code.

The proposed amendments implement 2003 lowa Acts,
House File 594, an Act relating to the registration of electri-
ca and mechanical amusement devices. The proposed
amendments: require that all amusement devices be regis-
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tered annually with the Department of Inspections and Ap-
peals; impose a $25 per device registration fee; require all
manufacturers, manufacturers' representatives and distribu-
tors of amusement devices to register annually and pay an
annua $2,500 registration fee; set out penalties for viola-
tions; and make corresponding technical changes to Chapter
104 to bring it into compliance with the requirements of 2003
lowa Acts, House File 594.

The proposed amendments do not contain awaiver provi-
sion as the requirements are mandated by statute.

Any interested person may make written suggestions or
comments on the proposed amendments on or before No-
vember 18, 2003. Such written material should be directed to
the Director, Department of Inspections and Appeals, Lucas
State Office Building, Des Moines, lowa 50319; or faxed to
(515)242-6863. E-mail may be sent to david.werning@dia.
state.ia.us.

Also, there will be a public hearing on November 19,
2003, at 10 am. in Conference Room 311 of the Lucas State
Office Building, Des Moines, at which time persons may
present their views either orally or inwriting. At the hearing,
persons will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
proposed amendments.

Any persons who intend to attend the public hearing and
have special requirements such as hearing or mobility im-
pairments should contact the Department of |nspections and
Appeals and advise of specific needs.

These amendments are intended to implement lowa Code
chapter 99B and 2003 lowa Acts, House File 594.

The following amendments are proposed.

ITEM 1. Amend rule 481—104.1(10A,99B) by adding
the following new definition in alphabetical order:

“Prize” means a ticket or token that is dispensed by an
amusement device as an award for use and isworth up to $5
in merchandise.

ITEM 2. Amend rule 481—104.3(99B) by adding the
following new numbered paragraph “5”:

5. Amusement devices designed or adapted to facilitate
gambling.

ITEM 3. Amend subrule 104.4(3) by adding the follow-
ing new paragraphs*f” and “g":

f. If the entire amount of the ticket or token issued by the
amusement device is ot redeemed for merchandise, the bal-
ance shall not be redeemed for cash.

g. Ticketsor tokens shall only be redeemed on the prem-
ises where the amusement deviceislocated and only for mer-
chandise sold in the normal course of business on the prem-
ises.

ITEM 4. Amend rule 481—104.6(99B), numbered para-
graph “1,” asfollows:

1. Conviction for illegal gambling ranging-from-a-seri-

.000; o confinem 7 uder the povion
of lowa Code chapter 725.
ITEM 5. Adopt the following new chapter:

CHAPTER 105
REGISTERED AMUSEMENT DEVICES

481—105.1(10A,99B) Definitions. Definitions in rule
481—104.1(10A,99B) are incorporated by reference in this
chapter. In addition, the following definitions apply to the
possession and use of registered amusement devices.
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“Organization” means an entity that meets the require-
ments of lowa Code section 99B.7(1)“m.”

“Owner” means a person who owns a registered amuse-
ment device. Each registered amusement device must be
registered by the owner, and whenever the registered amuse-
ment device is sold, it must be re-registered in accordance
with these rules.

“Person” means a person as defined by 1owa Code section
4.1.

“Premises’ means alocation where one or more registered
amusement devices are available for public use.

“Prize€” means aticket or token that is dispensed by areg-
istered amusement device as an award for use and isworth up
to $5 in merchandise.

“Registered amusement device” means an electrical and
mechanical amusement device subject to registration by the
department pursuant to lowa Code section 99B.10 as
amended by 2003 lowa Acts, House File 594, section 1(4),
and includes both the external and internal components. Any
change in the registered amusement device, including the ex-
ternal and internal components of the registered amusement
device, congtitutes a new registered amusement device for
which registration by the owner is required.

“Registered amusement device distributor” means a per-
son engaged in business in this state who owns, leases as a
lessor, or sells registered amusement devices or individual
components for use in registered amusement devices. Les
sees of registered amusement devices are not registered
amusement device distributors. For purposes of this defini-
tion, “owns’ means an ownership interest with intent to lease
or sell the registered amusement device to another and does
not include a person that merely owns but does not intend to
lease or sell the registered amusement device to another.

“Registered amusement device manufacturer” means a
person engaged in business in this state who originally pro-
duces registered amusement devices or individual compo-
nents for usein registered amusement devices.

“Registered amusement device manufacturer’s represen-
tative” means a person engaged in business in this state who
promotes or sells registered amusement devices on behalf of
aregistered amusement device manufacturer.

481—105.2(99B) Registered amusement device restric-
tions. A registered amusement device may be owned, pos-
sessed, and offered for use by any person at any location, but
only if the device complies with all of the requirements of
lowa Code section 99B.10 as amended by 2003 lowa Acts,
House File 594, section 1, and 481—104.2(99B). Theregis-
tered amusement device shall not be designed or adapted to
facilitate gambling.

481—105.3(99B) Prohibited registered amusement de-
vices. Thefollowing devices are prohibited:

1. Amusement devicesregistered in violation of statuto-
ry or regulatory regquirements governing such devices.

2. Registered amusement devices that are prohibited by
481—104.3(99B).

3. Any registered amusement device that does not con-
form to the requirements in these rules or lowa Code chapter
99B as amended by 2003 lowa Acts, House File 594.

4. Any registered amusement device designed or adapt-
ed to facilitate gambling.

481—105.4(99B) Prizes. Prizes may be awarded for use of a
registered amusement device, but only in conformance with
481—104.4(99B). All prizes awarded must be in confor-
mance with each of the requirements imposed by 481—
104.4(99B).
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481—105.5(99B) Registration by a manufacturer, man-
ufacturer’s representative, or distributor. A person en-
gaged in businessin lowa as a registered amusement device
manufacturer, aregistered anusement device manufacturer’s
representative or a registered amusement device distributor
shall be registered with the department.

105.5(1) Each person who registers with the department
shall pay an annual registration fee of $2,500.

105.5(2) Registration forms are available from the De-
partment of Inspections and Appeals, Social and Charitable
Gambling Unit, Lucas State Office Building, Des Moines,
lowa 50319-0083. Applicants may aso register electronical-
ly at the following Web site: https.//www.egov.state.ia.us/
gmms/.

105.5(3) If registration information changes, the depart-
ment shall be notified in writing or electronically of the
changes within ten working days.

105.5(4) Registration fees are nonrefundable.

481—105.6(99B) Registration of registered amusement
devices. Each owner of an amusement device subject to reg-
istration by the department pursuant to lowa Code section
99B.10 as amended by 2003 lowa Acts, House File 594, sec-
tion 1(4), shall obtain aregistration. A registration issued
pursuant to lowa Code chapter 99B isrequired to offer aregis-
tered amusement device for use. Upon the transfer of owner-
ship of aregistered amusement device, the new owner shall
obtain a new registration for the registered amusement de-
vice.

105.6(1) Each person owning aregistered amusement de-
vice in lowa shall obtain a registration tag for each amuse-
ment device owned for which registration under this chapter
isrequired. The registration tag shall be valid for a period of
one year from the date of issuance. Each new owner is re-
quired to obtain a new registration for the registered amuse-
ment device immediately upon taking possession of the reg-
istered amusement device.

105.6(2) Upon receipt of an application and a fee of $25
for each registered amusement device, the department shall
issue an annual registration tag.

Application forms are available from the Department of
Inspections and Appeals, Social and Charitable Gambling
Unit, Lucas State Office Building, Des Moines, lowa 50319-
0083. The application form shall contain al information re-
quired by the department.

Applicants may also apply electronically for registration
tags at the following Web site: https.//www.egov.state.ia.us/
gmmsg/.

The registration tag shall be prominently displayed on the
front of the registered amusement device in such manner as
to be clearly visible to the general public.

Any changes to the information provided on the applica-
tion, including but not limited to changesin ownership, regis-
tered amusement device location, and the cessation of busi-
nessin this state, shall be reported to the department in writ-
ing or electronically within ten working days.

Registration fees are nonrefundable.

105.6(3) A registered amusement device must be ob-
tained from a registered amusement device manufacturer, a
registered amusement device manufacturer’s representative
or a registered amusement device distributor that is regis-
tered with the department pursuant to 2003 lowa Acts, House
File 594, section 2, and this chapter.

105.6(4) An organization shall not permit or offer for use
more than four registered amusement devices at any single
premises. All other persons shall not permit or offer for use
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more than two registered amusement devices at any single
premises.

481—105.7(99B) Violations. Failure to comply with the
limitations imposed on the use and possession of registered
amusement devices in lowa Code chapter 99B as amended by
2003 lowa Acts, House File 594, may result in the following:

1. Conviction for illegal gambling under the provisions
of lowa Code chapter 725.

2. Suspension or revocation of awine or beer permit or
of aliquor license under the provisions of lowa Code chapter
123.

3. Property may be forfeited under the provisions of
lowa Code chapter 809.

4. Violation of any laws pertaining to gambling may re-
sult in revocation of aregistration.

5. The department may revoke aregistration or refuse to
issue aregistration for cause.

6. A registration may be revoked if the registrant or
agent of the registrant violates or permits aviolation of lowa
Code chapter 99B as amended by 2003 lowa Acts, House
File 594.

7. A registration may be revoked upon the violation of
any rule adopted by the department under this chapter.

8. A registration may be revoked if the registrant or an
agent of the registrant engages in any act or omission that
would have permitted the department to refuse to issue areg-
istration under 1owa Code chapter 99B as amended by 2003
lowa Acts, House File 594.

9. The registration of a registered amusement device
may be revoked upon evidence of noncompliance with any
laws or rules governing such devices.

The period for revocation or refusal to issue or both shall
not exceed two years.

481—105.8(10A,99B) Appeal rights. Decisonsto refuseto
issue aregistration or to revoke aregistration by the depart-
ment may be appealed in accordance with the procedures set
out in 481—Chapter 10. Therefusal to issue aregistration or
the notice of revocation shall be in writing and state the spe-
cific grounds for the action. When an appeal is received, the
3tatgs of the registration is governed by the following stan-
ards:

105.8(1) No registration will be issued when a new ap-
plication is denied.

105.8(2) A previously issued registration remains effec-
tive until afinal agency decision isissued.

These rules are intended to implement 1owa Code chapter
99B and 2003 lowa Acts, House File 594.

ARC 2911B

NATURAL RESOURCE
COMMISSION[571]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section
455A.19(1), the Natural Resource Commission hereby gives
Notice of Intended Action to amend Chapter 33, “Resource
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Enhancement and Protection Program: County, City, and
Private Spaces Grant Programs,” lowa Administrative Code.

The Department proposes the adoption of a new rule es-
tablishing a public communication component for projects
receiving funding through lowa's Resource Enhancement
and Protection (REAP) Program. The purposes of the public
communication component are to increase awareness of the
availability of new public resources and increase awareness
of the impacts of REAP projectsin local communities. Addi-
tionally, references to the 1988 |owa open spaces protection
plan are being removed and replaced with references to the
state conservation and outdoor recreation plan. These
changes are necessary because the lowa open spaces plan is
out of date and no longer useful. The conservation and out-
door recreation plan is updated periodically and is therefore
more appropriate for the evaluation of projects seeking
REAP funding.

Any interested person may make written comments on
these proposed amendments on or before November 19,
2003. Such written materials should be directed to Ross
Harrison, Outreach and REAP Coordinator, Department of
Natural Resources, Wallace State Office Building, Des
Moines, lowa 50319-0034. Persons who wish to convey
their views orally should contact Ross Harrison at (515)281-
5973.

A public hearing will be held on November 19, 2003, at
10:30 am. in the Fourth Floor East Conference Room of the
Wallace State Office Building, at which time persons may
present their views either orally or inwriting. At the hearing,
persons will be asked to give their names and addresses for
the record and to confine their remarks to the subject of the
amendments.

Any persons who intend to attend the public hearing and
have special requirements such as those related to hearing or
mohility impairments should contact the Department of Nat-
ural Resources and advise of special needs.

These amendments are intended to implement lowa Code
sections 455A.15 through 455A.21.

The following amendments are proposed.

ITEM 1. Amend subrule 33.5(1) as follows:

33.5(1) Any project submitted from a city or county for
grant consideration, or for the private cost-sharing program,
must first have been reviewed and commented on by the
county resource enhancement committee from the county in
which the project islocated. Application must include docu-
mentation of that review and a summary of any comments
made by the committee.

ITEM 2. Amend 571—Chapter 33 by adopting the fol-
lowing new rule;

571—33.22(455A) Public communications. Grant recipi-
ents shall participate in public communications activities to
inform the public of the REAP program and of their particular
project. The project will not be considered successfully com-
pleted, for purposes of 571—33.15(455A), until evidenceis
provided to the department REAP coordinator that the fol-
lowing regquirements have been met. The remaining 10 per-
cent payment of the grant total will not be issued until such
evidence has been provided. Evidenceincludes but isnot lim-
ited to photographs showing sign placement, newspaper or
magazine clippings, printed brochures or fliers available to
the public, exhibits for public display and other related mater-
ias. Information gathered from site inspections by the de-
partment may also be considered acceptable evidence.
33.22(1) Signs. Grant recipients are required to adequate-
ly display the 12-inch by 12-inch REAP signs, provided by
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the department at no charge, on project locations where ap-
propriate so that users of the project can readily see that
REAP is at least partially responsible for the project. The
REAP signswill be maintained and replaced as necessary as
long as the department has signs available.

33.22(2) Dedication ceremony. Grant recipients shall
hold a public meeting or event to dedicate the project. Infor-
mation provided during the event shall include information
in regard to the REAP program and its role in supporting the
project. This information shall also be provided to local
news media by use of anewsrelease. Local and state elected
officials shall be invited to attend and participate.

33.22(3) Grantsinclude public communications plan. A
description of the public communications plan shall be in-
cluded in al projects submitted as a grant request. Grant re-
cipients shall carry out the plan if their project is funded.

ITEM 3. Amend subrule 33.30(4), paragraph “f,” as fol-
lows:

f. Relationship to lowa-open-spaces-plan-or the lowa
statewide comprehensive outdoor recreation plan {3) and
other current and relevant state, regional and local plans. (4)

ITEM 4. Amend subrule 33.30(4) by rescinding para-
graph “g” and adopting the following new paragraph “g”
in lieu thereof:

g. Quadlity of public communications plan. (1)

ITEM 5. Amend subrule 33.40(5) as follows:

33.40(5) Criteria for project evaluation. Criteria and
weight factors to be used in scoring projects shall include, but
are not limited to, the following:

la. Quadlity of siteor project, or both. (3)

2b. Direct recreation recreational benefits. (2)

3c. Loca need. (2)

-4-d. Number of people benefited. (2)

6e. Reationship to lowa epen-space-protectionpro-
state comprehensive outdoor recreation plan and
other current and relevant state, regional and local plans. (4)
7f.  Environmental benefits. (2)
g.  Quality of public communications plan. (1)

ITEM 6. Amend subrule 33.50(4) as follows:

33.50(4) Project review and selection committee. The di-
rector shall appoint acommittee to review and score projects.
The committee shall include the following: three persons
representing the private sector selected from apool of poten-
tial names as submitted by the various private eligible

groups adml nlstrator of the tereﬂsandierestpydwlsonef

conservatlon
and recreation division of the department, or the administra-
tor’s designee; and the bureau chiefs of the department’s for-
estry bureau and parks and preserves bureau or their desig-
nees. The committee shall elect its own chairperson from its
members. The director shall request alist of candidates for
the private sector members from groups €ligible to partici-
pate in this program.
The committee will report to the director the order in
which proposed projects were ranked using criteria as speci-
fied in 33.50(5).

ITEM 7. Amend subrule 33.50(5) asfollows:
33.50(5) Criteria. Thefollowing cntenaand thelr respec—
tive weights as

spae%pmteeuenplan shall be uwd by the Comm|ttee aI ong
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with other criteriawhich are determined by the committee to
be relevant.

la. Leve of significance. (3)

2b. Resourcerepresentation. (3)

3c. Levd of threat. (3)

-4-d. Relationship to existing public land. (3)

5e. Rareor unique species or communities. (2)

6f.  Public benefits. (2)

7g. Tourism and economic devel opment potential. (1)

8h. Geographic distribution. (1)

9i. Multiple use potential. (1)

10j. Available fundsrelative to project costs. (1)

k. Quality of public communications plan. (1)

I Relationship to state comprehensive outdoor recre-
ation plan and other current and relevant state, regional and
local plans. (3)

NATURAL RESOURCES
DEPARTMENT

NOTICE OF PUBLIC HEARING—IOWA DRINKING
WATER REVOLVING FUND INTENDED USE PLAN

lowa's drinking water state revolving fund program
makes loans to drinking water systems for design and
construction to ensure public health and provide safe drink-
ing water. The lowa Department of Natural Resources
(DNR) publishes loan priorities each year in its Intended Use
Plan (IUP). Scoring criteria address health risks, rule com-
pliance, and infrastructure needs, including criteria for loan
eligibility. The criteriainclude a point system based on Max-
imum Contaminant Level violations, system vulnerability,
infrastructure improvement needs, population, and design
deficiencies.

A public hearing on the IUP will be held at the DNR
Water Supply Offices, West Conference Room, 401 SW 7th
Street, Suite M, Des Moines, lowa, on November 19, 2003, at
9:30 am. Comments on the lUP will be accepted at that time
and al written comments must be received by the
Department on or before November 26, 2003. For questions
or to obtain a copy of the draft IUP, contact Michael
Anderson at (515)725-0336 (E-mail: michael.anderson@
dnr.state.iaus) or Jennifer Simons at (515)725-0298
(E-mail: jennifer.simons@dnr.state.ia.us).

ARC 2908B
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Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sonsmay demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at a regular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code sections 421.14,
421.17(2), and 438.10, the Department of Revenue hereby
gives Notice of Intended Action to amend Chapter 77, “De-
termination of Value of Utility Companies,” lowa Adminis-
trative Code.
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The amendments are proposed because of discussions be-
tween the Department and industry. The changes clarify a
number of issues.

Item 1 amends subrule 77.1(1) to remove electric and gas
companies from the definition of “ utility company” under the
provisions of Chapter 77 if they are subject to tax under lowa
Code chapter 437A, Taxes on Electricity and Natural Gas
Providers (Replacement Tax).

Item 2 amends rule 77.1(428,433,437,438) to provide a
definition for “replacement cost new less depreciation”
(RCNLD) asthisis one of the methods the Department uses
to value telephone companies.

Item 3 amends an implementation clause.

Item 4 amends subrule 77.4(4) to require that investment
tax credits be deducted from the income of pipeline compa-
nies in determining market value. This change in appraisal
methodology was the result of a settlement between the De-
partment and interstate pipeline companies for purposes of
arriving at afair market value of pipeline property in future
years.

Item 5 amends subrule 77.4(6) to remove accumulated de-
ferred income taxes as a source of capital. The removal of
accumulated deferred income taxes from the stock and debt
approach to value was the result of a settlement compromise
with the utility companies for purposes of arriving at a fair
market value of utility property in future years.

Item 6 amends an implementation clause.

Item 7 amends subrule 77.5(1) to provide a formula for
capitalizing the net operating income for pipeline companies.
The formulais athree-year weighted average with the most
current years having the greater impact. Also, the amend-
ment requires investment tax credits to be deducted from the
income stream. This is an acceptable change in appraisal
methodol ogy that was the result of a settlement compromise
with the interstate pipeline companies for purposes of arriv-
ing at afair market value of pipdline property in future years.

Item 8 amends an implementation clause.

Item 9 amends rule 77.6(428,433,437,438) to permit the
Director to use replacement cost new less depreciation
(RCNLD) in determining the market value of telephone com-
panies.

Items 10 and 11 amend implementation clauses.

The proposed amendments will not necessitate additional
expenditures by political subdivisions or agencies and enti-
ties which contract with political subdivisions.

Any person who believes that the application of the discre-
tionary provisions of these amendments would result in hard-
ship or injustice to that person may petition the Department
for awaiver of the discretionary provisions, if any.

The Department has determined that these proposed
amendments may have an impact on smal business. The De-
partment has considered the factors listed in lowa Code sec-
tion 17A.4A. The Department will issue aregulatory analy-
sisas provided in lowa Code section 17A.4A if awritten re-
quest isfiled by delivery or by mailing postmarked no later
than December 1, 2003, to the Policy Section, Compliance
Division, Department of Revenue, Hoover State Office
Building, PO. Box 10457, Des Moines, lowa50306. There-
guest may be made by the Administrative Rules Review
Committee, the Administrative Rules Coordinator, at least
25 persons signing that request who each qualify as a small
business, or an organization representing at least 25 such per-
Sons.

Any interested person may make written suggestions or
comments on these proposed amendments on or before No-
vember 18, 2003. Such written comments should be directed
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to the Policy Section, Compliance Division, Department of
Revenue, Hoover State Office Building, PO. Box 10457,
Des Moines, lowa 50306.

Persons who want to convey their views orally should
contact the Policy Section, Compliance Division, Depart-
ment of Revenue, at (515)281-8036 or at the Department of
Revenue offices on the fourth floor of the Hoover State Of -
fice Building.

Requestsfor a public hearing must be received by Novem-
ber 21, 2003.

These amendments are intended to implement lowa Code
chapters 428, 433, 437, and 438 and section 476.1D(10).

The following amendments are proposed.

ITEM 1. Amend subrule 77.1(1) asfollows:

77.1(1) The term “utility company” shall mean and in-
clude all persons engaged in the operating of gasworks, wa-
terworks, telephones, including telecommunication compa-
nies and cities that own or operate amunicipal utility provid-
ing local exchange services pursuant to lowa Code chapter
476, pipelines, electric transmission lines, and electric light
or power plants, as set forth in lowa Code chapters 428, 433,
437, and 438. Any utility company subject to taxation under
lowa Code chapter 437A shall not be subject to valuation un-
der this chapter.

ITEM 2. Amend rule 701—77.1(428,433,437,438) by
adding the following new subrule:

77.1(13) The term “replacement cost new less depreci-
aion” or “RCNLD” shall mean the cost to the present owner
of acquiring or constructing at current prices a property that
isthe functiona equivalent of an existing property lessan a-
lowance for depreciation.

ITEM 3. Amend rule 701—77.1(428,433,437,438), im-

plementation clause, as follows:
This rule is intended to implement lowa Code chapters
428, 437, and 438;-section and sections 433.12 as-amended
. and lowa-Code-section

476.1D(10).

ITEM 4. Amend subrule 77.4(4) by relettering para-
graphs“g” to“i” as“h” to“j” and adopting the following
new paragraph “g”:

g. Theincome determined in 77.4(4), paragraph “a,” for
pipeline companies shall be further reduced by deducting the
current year net adjustment expense for investment tax cred-

its.

ITEM 5. Amend subrule 77.4(6) as follows:

77.4(6) Inthe event the utility company has other sources
of capital, such as (by way of illustration and not limitation)
current liabilities-accumulated-deferred-income-taxes and
accumulated investment tax credits which cannot be identi-
fied as having been utilized to purchase specific assets, the
market value of such sources of capital shall be allocated be-
tween operating and nonoperating assets in the same manner
aslong-term debt or preferred stock (see subrules 77.4(2) and
77.4(3)). Accumulated deferred income taxes are not in-
cluded in this adjustment. The book value for accumulated
deferred income taxes should be removed from the stock and
debt approach before making this calculation. If any such
source of capital was created specifically for the purchase of
property which can be identified as operating property or
nonoperating property, the utility company must identify
such sources of capital in their annual report to the depart-
ment, together with the appropriate evidence of such. If the
utility company fails to provide such information, the depart-
ment may determine that such sources of capital may bedlo-
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cated in the same manner as long-term debt or preferred stock
(see subrules 77.4(2) and 77.4(3)). The market vaue of any
such source of capital, in the absence of evidence to the con-
trary submitted by the utility with its annual report, shall be
the book vaue.

ITEM 6. Amend rule 701—77.4(428,433,437,438), im-
plementation clause, as follows:

This rule is intended to implement lowa Code sections
428.29, 433.4, 437.6, 437.7, 43714 and 438.14.

ITEM 7. Amend subrule 77.5(1) asfollows:

77.5(1) Theincome capitalization approach to unit value
estimates the market value of the operating property by di-
viding the income stream generated by the operating assets
by a market derived capitalization rate based on the costs of
the various sources of capital utilized or available for use to
purchase the assets generating the income stream. The pur-
pose and intent of the income indicator of value isto match
income with sources of capital and, therefore, every source of
capital utilized used or available to be utilized used to pur-
chase assets should be reflected in the capitalization rate de-
termination as well as all operating income.

The net operating income to be capitalized for pipeline
companies shall be a weighted average net operating in-
come. Theweighted average net operating income shall con-
sist of an average of the three 12-month periods immediately
preceding the valuation date. Each of the three preceding
12-month periods shall be weighted by multiplying the first
preceding period by three, the second preceding period by
two, and the third preceding period by one. The income
stream for pipeline companies shall be further reduced by de-
ducting the current year net adjustment expense for invest-
ment tax credits.

Intheevent If the utility company has no income or hasa
negative income, the indicator of value set forth in this sub-
rule shall not be utilized.

If the utility company is onewhichisnot allowed to earn a
return on assets purchased with sources of capital such asthe
company’s deferred income taxes, the income will not reflect
the earnings on those assets, and as a consequence, a separate
adjustment to the income indicator of value must be made to
account for the value of those assets. In such instances, the
income indicator of value shall be increased by an amount
equal to the book value of the source of capital involved, such
as the accumulated deferred income taxes. The adjustment to
the income approach for accumulated deferred income taxes
shall not be made for pipeline companies. If any other oper-
ating property is clearly not income producing and, there-
fore, not reflected in the income stream, the value of that as-
set shall be determined separately and added to the value of
the other operating property as determined using the income
indicator of value. The capitdization rate shall be adjusted, if
necessary, for the market rate of return for the sources of cap-
ital utilized to purchase such non-income-producing proper-
ties where the sources can be clearly identified,-otherwise.
Otherwise, the cost of the sources of capital shal be pre-
sumed to be equal to the overall market weighted costs of the
identified sources of capital.

ITEM 8. Amend rule 701—77.5(428,433,437,438), im-
plementation clause, as follows:

This rule is intended to implement lowa Code sections
428.29, 433.4, 437.6, 437.7, 43714 and 438.14.

ITEM 9. Amend rule 701—77.6(428,433,437,438) as
follows:
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701—77.6(428,433,437,438) Cost approach to unit value.
The cost approach to unit value shall be determined by com-
bining the cost of the operating properties of the utility and de-
ducting therefrom an allowance for depreciation calculated
on astraight-line basis. Other forms of depreciation may be
deducted if found to exist. The director may use the replace-
ment cost new less depreciation (RCNLD) valuation method-
ology for determining the assessed value of the lowa operat-
ing property required under lowa Code chapter 433.

This rule is intended to implement lowa Code sections
428.29, 433.4, 437.6, 437.7, 437.14 and 438.14.

ITEM 10. Amend rule 701—77.7(428,433,437,438), im-
plementation clause, as follows:

This rule is intended to implement lowa Code sections
428.29, 433.4, 437.6, 437.7, 437.14 and 438.14.

ITEm 11. Amend rule 701—77.8(428,433,437,438), im-
plementation clause, as follows:

This rule is intended to implement lowa Code sections
428.29, 433.4, 437.6, 437.7, 43714 and 438.14.

ARC 2907B
REVENUE DEPARTMENT([701]

Notice of Intended Action

Twenty-five interested persons, a governmental subdivision, an agency or
association of 25 or more per sons may demand an oral presentation hereon
asprovided in lowa Code section 17A.4(1)“b.”

Notice is also given to the public that the Administrative Rules Review
Committee may, on itsown motion or on written request by any individual
or group, review thisproposed action under section 17A.8(6) at aregular or
special meeting where the public or interested persons may be heard.

Pursuant to the authority of lowa Code section
453A.25(2), the Department of Revenue hereby gives Notice
of Intended Action to amend Chapter 81, “Administration,”
lowa Administrative Code.

The amendments are proposed because of 2003 lowa
Acts, Senate File 401.

Item 1 amends subrule 81.12(1) to reflect that, for viola-
tions of the sale of cigarettes or tobacco products to persons
under 18 years of age, the city council, county board of super-
visors, or the lowa department of public health may assess
penalties on the retailer, the severity of which is dependent
upon the number of violations. These penalties are specified
in section 453A.22(2) as amended by 2003 lowa Acts, Senate
File 401, and range from afine of $300 for afirst violation to
revocation of the retailer’s permit for a fifth violation.

Item 2 amends the implementation clause for rule 701—
81.12(453A).

The proposed amendments will not necessitate additional
expenditures by political subdivisions or agencies and enti-
ties which contract with political subdivisions.

Any person who believes that the application of the discre-
tionary provisions of these amendments would result in hard-
ship or injustice to that person may petition the Department
for awaiver of the discretionary provisions, if any.

The Department has determined that these proposed
amendments may have an impact on small business. The De-
partment has considered the factors listed in lowa Code sec-
tion 17A.4A. The Department will issue aregulatory analy-
sisas provided in lowa Code section 17A.4A if awritten re-
quest isfiled by delivery or by mailing postmarked no later
than December 1, 2003, to the Policy Section, Compliance
Division, Department of Revenue, Hoover State Office
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Building, PO. Box 10457, Des Moines, lowa50306. There-
guest may be made by the Administrative Rules Review
Committee, the Administrative Rules Coordinator, at least
25 persons signing that request who each qualify as a small
business, or an organization representing at least 25 such per-
sons.

Any interested person may make written suggestions or
comments on these proposed amendments on or before No-
vember 18, 2003. Such written comments should be directed
to the Policy Section, Compliance Division, Department of
Revenue, Hoover State Office Building, PO. Box 10457,
Des Moines, lowa 50306.

Persons who want to convey their views orally should
contact the Policy Section, Compliance Division, Depart-
ment of Revenue, at (515)281-8036 or at the Department of
Revenue offices on the fourth floor of the Hoover State Of-
fice Building.

Requests for a public hearing must be received by Novem-
ber 21, 2003.

These amendments are intended to implement lowa Code
chapter 453A as amended by 2003 lowa Acts, Senate File
401.

The following amendments are proposed.

ITEM 1. Amend subrule 81.12(1), first unnumbered

paragraph, asfollows:

- If aretailer or employee of are-
tailer has violated lowa Code section 453A.2 or 453A.36(6),
the city council, county board of supervisors, or the lowa de-
partment of public health shall assess a penalty as provided
in lowa Code section 453A.22(2) as amended by 2003 lowa
Acts, Senate File 401. Therevocation penalty procedures are
governed by lowa Code section 453A.22(2)(1) and the indi-
vidual council’s or board’s procedures. |owa Code chapter
17A does not apply to boards of supervisors or city councils.
(Seerule 701—84.7(421B).) The board of supervisors or the
city council that issued a retail permit is required by lowa
Code chapter 252Jto revoke the permit of any retailer, whois
an individual, if the board or council has received a certifi-
cate of noncompliance from the child support recovery unit
in regard to the retailer, unless the unit furnishes the board of
supervisors or the city council with awithdrawal of the certif-
icate of noncompliance.

ITEM 2. Amend rule 701—81.12(453A), implementa-
tion clause, asfollows:

This rule is intended to implement lowa Code sections
453A-13-and section 453A.22 as amended by 2000 2003
lowa Acts, Senate File 2366 401, and sections 453A.13,
453A .44(11) and 453A.48(2).

NOTICE—PUBLIC FUNDS
INTEREST RATES

In compliance with lowa Code chapter 74A and section
12C.6, the committee composed of Treasurer of State
Michael L. Fitzgerald, Superintendent of Credit Unions
James E. Forney, Superintendent of Banking Thomas B.
Gronstal, and Auditor of State David A. Vaudt have estab-
lished today the following rates of interest for public obliga-
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tions and specia assessments. The usury rate for October is
6.50%.

INTEREST RATES FOR PUBLIC
OBLIGATIONS AND ASSESSMENTS

74A.2 Unpaid Warrants  ........ Maximum 6.0%
74A 4 Special Assessments .. .. .. Maximum 9.0%

RECOMMENDED Rates for Public Obligations (74A.3)
and School District Warrants (74A.7). A rate equal to 75% of
the Federal Reserve monthly published indicesfor U.S. Gov-
ernment securities of comparable maturities. All lowaBanks
and lowa Savings Associations as defined by lowa Code sec-
tion 12C.1 are eigible for public fund deposits as defined by
lowa Code section 12C.6A.

The rate of interest has been determined by a committee of
the state of lowa to be the minimum interest rate that shall be
paid on public funds deposited in approved financial institu-
tions. To be eligible to accept deposits of public funds of the
state of lowa, afinancid institution shall demonstrate a com-
mitment to serve the needs of the local community in which it
is chartered to do business. These needs include credit ser-
vices as well as deposit services. All such financial institu-
tions are required to provide the committee with awritten de-
scription of their commitment to provide credit services in
the community. This statement is available for examination
by citizens.

New official state interest rates, effective October 10,
2003, setting the minimums that may be paid by lowa deposi-
tories on public funds are listed bel ow.

TIME DEPOSITS

7-31days............... Minimum 0.80%
32-89days.............. Minimum 0.80%
90-179days . ............ Minimum 0.80%
180-364days............ Minimum 0.80%
Oneyearto 397 days. ... .. Minimum 0.80%
Morethan 397 days. ...... Minimum 1.30%

These are minimum rates only. The one year and less are
four-tenths of a percent below average rates. Public body
treasurers and their depositories may negotiate a higher rate
according to money market rates and conditions.

Inquiries may be sent to Michael L. Fitzgerald, Treasurer
of State, State Capitol, Des Moines, lowa 50319.

NOTICE—USURY

In accordance with the provisions of lowa Code section
535.2, subsection 3, paragraph “a,” the Superintendent of
Banking has determined that the maximum lawful rate of in-
terest shal be:

November 1, 2002 — November 30, 2002 5.75%
December 1, 2002 — December 31, 2002 6.00%
January 1, 2003 — January 31, 2003 6.00%
February 1, 2003 — February 28, 2003 6.00%
March 1, 2003 — March 31, 2003 6.00%
April 1, 2003 — April 30, 2003 6.00%
May 1, 2003 — May 31, 2003 5.75%
June 1, 2003 — June 30, 2003 6.00%
July 1, 2003 — July 31, 2003 5.50%
August 1, 2003 — August 31, 2003 5.25%
September 1, 2003 — September 30, 2003 6.00%
October 1, 2003 — October 31, 2003 6.50%
November 1, 2003 — November 30, 2003 6.25%
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HUMAN SERVICES
DEPARTM ENT[441]

Adopted and Filed Emergency

Pursuant to the authority of lowa Code sections 17A.22,
22.11, and 217.6, and 441—subrule 3.10(2), the Department
of Human Services amends Chapter 7, “ Appeals and Hear-
ings,” Chapter 9, “Public Records and Fair Information Prac-
tices,” Chapter 13, “Program Evauation,” Chapter 28, “Poli-
ciesfor All Ingtitutions,” Chapter 75, “Conditions of Eligibil-
ity,” and Chapter 93, “PROMISE JOBS Program,” lowa Ad-
ministrative Code.

These amendments update Department rules on confiden-
tiality of records. The amendments add new policy needed to
comply with federal law (Public Law 104-191, the Hedlth In-
surance Portability and Accountability Act (HIPAA) of
1996) and federal regulations (45 CFR Parts 160 and 164 as
amended to August 14, 2002) relating to standards to protect
the privacy of protected health information. Chapter 9isre-
vised to implement applicable HIPAA federal regulations.
References in other chapters are revised to conform to the
Chapter 9 revisions.

The Department has designated itself asa“hybrid entity”
for purposes of HIPAA compliance. Within the Department,
HIPAA applies only to the Medicaid program, the HAWK-|
program, and the facilities defined in rule 441—9.1(17A,22).
Activities related to determining eligibility for Medicaid,
paying Medicaid claims, and health care operations in the
Department’s facilities are examples of HIPAA-covered ac-
tivities in the Department.

These amendments establish requirements relating to the
uses and disclosures of protected health information, the
rights of clients with respect to their protected health infor-
mation, and the procedures for exercising those rights. Fed-
eral HIPAA regulations define the type of records that consti-
tute “protected health information.” In general, protected
health information identifies a person in some way and con-
tains information about that person’s past, present, or future
medical condition, treatment, or payment for that treatment.

These amendments provide that the Department may not
use or disclose protected health information without awritten
authorization from the subject of the record except:

e For the administration of covered Department pro-
grams, defined in HIPAA terminology as “treatment, pay-
ment, or health care operations.”

e Asrequired by state law or by federal laws or regula
tions.

Federal regulations would permit the Department to use or
disclose protected health information without a written au-
thorization for public health activities, health oversight activ-
ities, judicial and administrative proceedings, law enforce-
ment purposes, specialized government functions, research,
and in the case of a serious threat to health or safety if certain
conditions are met. Since lowa's state law and federal Med-
icaid regulations at 42 CFR 431.300 are generally more re-
strictive than the HIPAA regulations, in practical terms the
Department may use and disclose protected health informa-
tion for the two purposes listed above.

The Department must have a written authorization from
the subject for any use of psychotherapy notes except for use
by the originator of the notes for treatment, in certain super-
vised training programs, and when necessary to defend itself
inalegal action brought by the subject.

FILED EMERGENCY !

Only those parts of the Department that are subject to
HIPAA requirements may access protected health informa-
tion without an authorization form. The Department must
make reasonable efforts to limit use and disclosure of pro-
tected health information to the minimum necessary for staff
to accomplish their duties.

The Department may disclose protected health informa-
tion to the subject or the subject’s personal representative if a
reguest is made in accordance with Department policy. “Per-
sonal representative” isaterm defined in HIPAA regulations.

The HIPAA regulations place significant additional re-
sponsibilities on the Department. The Department is re-
quired to:

e Designate a person to be responsible for seeing that
the privacy procedures are adopted and followed. The De-
partment has established a privacy office, with adesignated
privacy official. The HIPAA Privacy Office is responsible
for ensuring compliance with HIPAA regulations, respond-
ing to complaints and questions about privacy of protected
health information, and handling any request for restriction,
confidential communication, access, amendment, or ac-
counting of protected health information. Centralized re-
sponsibility will help ensure consistency in the application of
policies and procedures.

e Provide notice by April 2003 to all affected clients re-
garding the types of uses and disclosures of protected health
information that may be made by the Department, and of the
client’s rights and the Department’s legal duties with respect
to protected health information. These amendments follow
the federal guidelines, which reguire notice to be provided to
affected new applicants, within 60 daysto al affected clients
if the notice isrevised, and once every three years. The De-
partment must also notify its affected clients of the availabil-
ity of the notice and how to obtain it.

These amendments require that the notice be mailed to a
household or eligible group, rather than to each client, in or-
der to conserve cogts related to printing and postage. HIPAA
regulations do alow the Department to mail the notice elec-
tronically, rather than on paper, if the client agrees. Howev-
er, these amendments do not provide clients with this option
because the Department does not currently have the capabili-
ty of maintaining an electronic file of those clients who want
to receive the electronic rather than the paper version. Thus,
the Department will mail the notice by U.S. mail. Neverthe-
less, the privacy officer will send the privacy notice by E-
mail upon aclient’s request.

e Train affected staff on the privacy policies and proce-
dures by April 2003 and train affected new staff asthey are
hired.

e Establish aprocessfor clientsto file complaints con-
cerning the Department’s policies and procedures and its
compliance with them.

e Develop policies to ensure that only the minimum
necessary information is used or disclosed.

e |dentify staff who need access to protected health in-
formation to carry out their job duties, what information they
need, and the conditions for gaining access to the informa-
tion.

¢ Review al contracts with business associates with
whom protected health information is shared to ensure the
contracts are HIPAA-compliant.

These amendments implement HIPAA regulations giving
Department clients the following rights regarding the pro-
tected health information in Department records:

e Theright to inspect and copy protected health infor-
mation. Thisright does not apply to psychotherapy notes, in-
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formation gathered to prepare for civil, criminal or adminis-
trative actions or proceedings, and when the law does not
permit the release. The client may be charged a fee for the
cost of copying the records.

The regulations contain a list of reasons that the Depart-
ment may use to deny access, at state option. |f the Depart-
ment denies access because a licensed hedlth care profession-
al has health or safety concerns about granting access,
HIPAA regulations require that the client has theright to re-
guest a second-level review by another licensed health pro-
fessional. The Department is not required to offer this
second-level review for other reasons for denia of access.
Due to budgetary and logistical concerns, the Department
will not provide second-level reviews by a licensed health
care professional except when required by the federal regula-
tions.

e Theright to revoke written authorization permitting
disclosure of protected health information.

e Theright to amend protected health information when
the client believes the information is incorrect. These
amendments adopt federal requirements and options. These
amendments require the client to make a request for amend-
ment in writing on the form specified in the rules. The De-
partment will consider an appeal request as a statement of
disagreement and the appeal decision as the rebuttal state-
ment.

e The right to request confidential communications.
The Department will accommodate any reasonable request
by a client to have protected health information communi-
cated to the client by alternative means or at alternative loca-
tions. Department health plans need to agree to a confiden-
tial communication only if necessary to protect the client
from endangerment.

e The right to request restrictions on uses and disclo-
sures. The amendments do not limit the circumstances under
which arequest can be made. The Department will approve a
request for restriction when use or disclosure otherwise
would endanger the client.

e Theright toalist or “accounting” of disclosures made
on or after April 14, 2003. The Department is not required to
include on the list disclosures based on a client’s authoriza-
tion; disclosures for treatment, payment, or health care op-
erations; releases for national security purposes; and disclo-
sures to correctiona ingtitutions or to other law enforcement
custodial situations. All other requests must be acted upon
within the time limits set out in federal regulations.

Requests to exercise these privacy rights must be in writ-
ing. HIPAA regulations allow the Department to charge a
reasonable, cost-based fee:

e For copying and postage when the client requests a
copy of protected health information.

e For costs of preparation when the client agrees in ad-
vance to a summary or explanation of the information.

¢ When the Department gives the client more than one
accounting of disclosuresin a 12-month period.

Historically, the Department has allowed local offices and
facilities to charge fees in similar circumstances, such as
when a client requests a copy of information out of the cli-
ent’s income maintenance case record.

HIPAA regulations provide various reasons for the De-
partment to deny each of the requests, but the specific reason
for the denial must be given to the client in writing. Clients
may file acomplaint with the Department’s Privacy Office or
with the Secretary of Health and Human Servicesiif they feel
the Department has violated their privacy rights.
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HIPAA regulations require the Department to provide
aprocess for clientsto register complaints about the Depart-
ment’s policies and procedures or its compliance with
HIPAA requirements. The Department has established that
process in 441—subrule 9.14(6). Complaints will be han-
dled by the Department’s Privacy Office. Clients may aso
file a complaint with the Secretary of the federal Department
of Health and Human Services.

To ensure fairness, 441—subrule 9.14(7) and revisions to
441—Chapter 7 also provide an appeal process, through the
normal channels, when clients are dissatisfied with the final
decision on their request for restriction, confidential commu-
nication, access, amendment, or accounting. Clients must
first exhaust any review or rebuttal rights provided through
the HIPAA process. Then, if still dissatisfied with the deci-
sion, clients may request a hearing through the Department’s
normal appeal process for contested cases found in 441—
Chapter 7.

Chapter 9 is also amended to correct obsolete citations to
the lowa Code and to administrative rules, update references
to the Department and other state agencies, and rescind
policy providing for subscriptions to Department manuals.
Due to budget and staff constraints, the Department no lon-
ger allows subscriptions to its manuals, nor does it furnish
copies of manualsto individual staff members. The Depart-
ment’s manual s are available on the Internet for use by staff
and the public.

The chart in rule 441—9.11(22) that describes the avail-
ability of Department records is amended to add the Pharma-
ceutical and Therapeutics Committee records as partly open
and partly confidential documents. The procedure to dis-
close such records is documented under rule 441—9.3(17A,
22).

These amendments do not provide for waiversin specified
situations. The changes are technical in nature, are intended
to benefit Department clients, and implement federal regula-
tions that the Department does not have the authority to
waive. Clientswho believe themselves to be disadvantaged
by these amendments may request an exception under the
Department’s general rule at 441—1.8(17A,217).

The Department finds that notice and public participation
are impracticable and contrary to the public interest. Federa
HIPAA law and implementing federal regulations on privacy
of protected health information have been in effect since
April 2003. The Department must comply with federa laws
and regulations. Therefore, these amendments are filed pur-
suant to lowa Code section 17A.4(2) and 441—subrule
3.10(2).

The Department also finds, pursuant to lowa Code section
17A.5(2)"b"(2), that the norma effective date of these
amendments should be waived and these anendments made
effective November 1, 2003. Federal HIPAA law and imple-
menting regulations were written for the benefit of the pub-
lic. Department clientswill be more aware of their rightsin
regard to health information held by the Department.

The Council on Human Services adopted these amend-
ments on October 8, 2003.

These amendments are also published herein under Notice
of Intended Action as ARC 2901B to alow for public com-
ment.

These amendments are intended to implement lowa Code
section 217.22; 2003 lowa Acts, House File 619, section 3,
as amended by 2003 lowa Acts, Senate File 458, section 161,
and lowa Code chapter 22.

These amendments shall become effective November 1,
2003.
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The following amendments are adopted.

ITEM 1. Amend rule 441—7.1(17A) asfollows:

Amend the definition of “aggrieved person” by adopting
new numbered paragraph “ 10" asfollows:

10. For HIPAA (Health Insurance Portability and Ac-
countability Act) decisions, a current or former applicant or
recipient of Medicaid or HAWK-I, or a person currently or
previously in a department facility whose request:

e Torestrict use or disclosure of protected health infor-
mation was denied.

e To change how protected health information is pro-
vided was denied.

* [or accessto protected health information was denied.
When the denial is subject to reconsideration under 441—
paragraph 9.9(1)"i,” persons denied access due to alicensed
health care professional’s opinion that the information would
congtitute adanger to that person or another person must first
exhaust the reconsideration process.

e To amend protected health information was denied.

e For an accounting of disclosures was denied.

Amend the definition of “reconsideration” as follows:

“Reconsideration” means a review process that must be
exhausted before an appeal hearing is granted. Thisincludes
Such review processes include, but isare not limited to, are-
consideration request through the lowa Foundation for Medi-
cal Care, Magellan Behavioral Health Care, a health mainte-
nance organization, a prepaid health plan, Medicaid patient
management services, the managed health care review com-
mittee, adivision or bureau within the department, the mental
health and developmental disabilities commission, or the
child or adult abuse registry: , or a licensed health care pro-
fessional as specified in 441 paragraph 9.9(1)“i.” Once
the reconsideration process is complete, a notice of decision
will be issued with appeal rights.

ITEM 2. Amend 441—Chapter 9, preamble, by adopt-
ing the following new second and third unnumbered para-
graphs:

These rules also implement the federal Health Insurance
Portability and Accountability Act (HIPAA) regulations at
45 CFR Parts 160 and 164 as amended to August 14, 2002.
These rules set forth the standards the department of human
services must meet to protect the privacy of protected health
information. The department has chosen to be considered a
hybrid entity for purposes of HIPAA because there are parts
of the department that are not part of the covered entity for
purposes of HIPAA compliance.

The rules on protected health information apply only to
those parts of the department that are considered part of the
covered entity: the named health plans and health care pro-
viders defined in these rules and the divisions or programs
that perform functions on behaf of a named health plan. Tar-
geted case management, refugee services, and the child sup-
port recovery unit are examples of parts of the department
that are not included in the covered entity.

ITEM 3. Amend rule 441—9.1(17A,22) asfollows:

Rescind the definition of “agency.”

Amend the definitions of “client,”
“custodian,” “mental health information,” “personally iden-
tifiable information,” “personal representative,” “record,”
and “record system” asfollows:

“Client” means a person who has applied for or received
services or assistance from the agency department.

“Confidentia record” means arecord which is not avail-
able as a matter of right for examination and copying by

confidentia record,”
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members of the public under applicable provisions of law.
Confidential records include:

1. records Records or information contained in records
that the agency department is prohibited by law from making
available for examination by members of the public, and

2. records Records or information contained in records
that are is specified as confidential by lowa Code section
22.7, or other provision of law, but that may be disclosed
upon order of a court, the lawful custodian of the record, or
by another person duly authorized to release the record.

Mere inclusion in arecord of information declared confi-
dentia by an applicable provision of law does not necessarily
make that entire record a confidential record.

“Custodian” means the agency department or a person
lawfully—delegated who has been given authority by the
agency department to act for the agency department in im-
plementing lowa Code chapter 22. For aloca or-district-of-
fice offices, the custodian is the district-administrator service
area manager. For achild support recovery office, the custo-
dian istheregiona administrator. For an institution, the cus-
todian is the institution superintendent. For a central office
unit, or for requests dealing with more than one district ser-
vice area, region, or ingtitution, the custodian isthe division
director administrator.

“Mental health information” means oral, written, or other-
wise recorded information which indicates the identity of a
person receiving professiona services (as defined in lowa
Code section 228.1(7 8)) and which relates to the diagnosis,
course, or treatment of the person’s mental or emotional con-
dition. Mental or emotional conditions include mental ill-
ness, mental retardation, degenerative neurological condi-
tions and any other condition identified in professionally rec-
ognized diagnostic manuals for mental disorders.

“Personaly identifiable information” means information
about or pertaining to anindividual-in the subject of arecord
which identifies the individual subject and which is con-
tained in arecord system. Theincidental mention of aanoth-
er person’'snamein 'sa subject’srecord (e.g.,
as employer, landlord, or reference) does not constitute per-
sonally identifiable information.

“Personal representative’ is means someone designated
by another as standing in the other’s place or representing the
other’s interests for one or more purposes. The term “ per-
sonal representative” includes, but is not limited to, a legal
representative. For disclosure of protected health informa-
tion, the definition of “ personal representative” is more re-
strictive, as described at rule 441—9.15(17A,22).

“Record” means the whole or apart of a“public record” as
defined in lowa Code section 22.1, that is owned by or in the
physical possession of this-agency the department.

“Record system” means any group of records under the
control of the agency department from which a record may
be retrieved by a personal identifier such as the name of an
individual a subject, number, symbol, or other unique re-
triever identifier assigned to an-individual a subject.

Adopt the following new definitionsin alphabetical order:

“Business associate” means a person or organization, oth-
er than amember of the department’s workforce, who meets
one of the following criteria

1. Performs, or assists in the performance of, afunction
or activity on behalf of the department which involvesthe use
or disclosure of protected health information, including
claims processing or administration, data analysis, research,
utilization review, quality assurance, billing, benefit man-
agement, practice management, and repricing, or any other
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function or activity regulated by the rules on protected health
information.

2. Provideslegal, actuarial, accounting, consulting, data
aggregation, management, administrative, accreditation, or
financial servicesto or for the department. The provision of
the service shall involve the disclosure of protected hedlth in-
formation from the department or from another business as-
sociate of the department to the person or organization.

“Covered entity” means:

1. A hedthplan.

2. A hedlth care clearinghouse.

3. A hedlth care provider that transmits any health infor-
mation in electronic form in connection with a transaction
covered by the HIPAA regulations.

“Covered functions’ means the functions performed by a
covered entity which make the covered entity a health plan,
health care clearinghouse, or health care provider.

“Data aggregation” means the action by which a business
associate combines protected health information of the de-
partment with protected health information of another cov-
ered entity to permit data analyses that relate to the health
care operations of the respective covered entities.

“Department” means the lowa department of human ser-
vices.

“Designated record set” means a group of records main-
tained by or for the department that is:

1. The medical records about subjects that are main-
tained for facilities;

2. The enrollment, payment, claims adjudication, and
eigibility record systems maintained for Medicaid; or

3. The enrollment, payment, and eligibility record sys-
tems maintained for the HAWK -1 program that are used, in
whole or in part, by the HAWK-I program to make decisions
about subjects.

For purposes of this definition, the term “record” means
any item, collection, or grouping of information that includes
protected health information and is maintained, collected,
used, or disseminated by or for the department.

“Disclosure” means releasing, transferring, providing ac-
cessto, or divulging in any other manner information outside
the organization holding the information.

“Facility” or “facilities’ means, with respect to HIPAA
rules about health information, one or more of these depart-
ment institutions: Cherokee Mental Health Institute, Clarin-
da Mental Health Institute, Glenwood Resource Center, In-
dependence Mental Health Institute, Mount Pleasant Mental
Health Institute, and Woodward Resource Center.

“Health care” means care, services, or supplies related to
the health of asubject. “Health care” includes, but isnot lim-
ited to, the following:

1. Preventive, diagnostic, therapeutic, rehabilitative,
maintenance, or palliative care, and counseling, service, as-
sessment, or procedures with respect to the physical or men-
tal condition, or functional status, of a subject or affecting the
structure or function of the body; and

2. Sde or dispensing of a drug, device, equipment, or
other item in accordance with a prescription.

“Health care clearinghouse’ means a public or private or-
ganization, including a billing service, repricing company,
community health management information system or com-
munity health information system, and “value-added” net-
works and switches, that performs either of the following
functions:

1. Processesor facilitates the processing of health infor-
mation received from another organization in a nonstandard
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format or containing nonstandard data content into standard
data elements or a standard transaction.

2. Receives a standard transaction from another orga-
nization and processes or facilitates the processing of health
information into nonstandard format or nonstandard data
content for the receiving organization.

“Health care operations’ has the same definition as that
stated in 45 CFR 164.501 as amended to August 14, 2002.
For a covered entity in the department, “health care opera-
tions’” has the following meaning:

1. For Medicaid, “health care operations’ means any of
the following activities of the department to the extent that
the activities are related to covered functions:

e Conducting quality assessments and evaluating out-
comes.

e Developing clinical guidelines.

e Improving genera health or reducing costs.

e Developing protocols, including case management
and care coordination models for MediPASS and pharmacy
case management as well asfor other service areas and client
populations under the Medicaid program.

e Informing clients of treatment alternatives and related
functions.

e Reviewing competence or qualifications or perfor-
mance of health care professiona s using the surveillance and
utilization review subsystem.

e Reviewing health plan performance from encounter
data.

e Premium rating and rate setting.

e Performing activities in reinsurance of risk with the
health maintenance organizations.

e Reviewing medical level of care and prior authoriza-
tions.

e Obtaining legal services through the attorney gener-
al’s office or the county attorney’s office.

e Cooperating in audits and fraud detection by lowaand
federal auditors, the fiscal agent, or the department of inspec-
tions and appeals.

e Conducting business planning and development in-
cluding formulary development by the drug utilization re-
view commission and the department’s research and statis-
tics staff.

e Managing activities, which include claiming of feder-
al financial participation by the department’s fiscal staff, re-
covering unknown third-party liability, recovering nursing
care funds and other expenditures through estate recovery,
grouper programming for hospitals, lock-in activities, and
federal reporting of paid claims by the fiscal agent.

e Providing customer service, which includes income
maintenance workers answering questions about lock-in pro-
viders, copayment for pregnant women, and claims payment
problems; and the fiscal agent providing customer service for
claims payment.

e Coordinating care and monitoring the effective deliv-
ery of child welfare services to ensure the safety and well-
being of children, including reporting and providing testimo-
ny to the court of jurisdiction on the condition and service
progress of aclient receiving services from the department.
These care coordination and monitoring activities include
providing information concerning the client to attorneys rep-
resenting the various parties in the court proceedings.

2. For the HAWK-I program, “health care operations’
means any of the following activities of the department to the
extent that the activities are related to covered functions:

e Conducting quality assessment and improvement ac-
tivities, including evaluation of outcomes and development
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of clinical guidelines; population-based activities relating to
improving health or reducing health care costs, protocol de-
velopment and related functions that do not include treat-
ment.

e Reviewing health plan performance.

e Premium rating and other activities relating to the cre-
ation, renewal or replacement of a contract of health insur-
ance or health benefits.

e Conducting or arranging for medical review, legal ser-
vices, and auditing functions, including fraud and abuse
detection and compliance programs.

e Performing business planning and devel opment func-
tions, such as conducting cost-management and planning
analyses relating to management and operations and the de-
velopment or improvement of methods of payment or cover-
age policies.

e Performing business management and general admin-
istrative activities, including, but not limited to, management
activities relating to implementation of and compliance with
privacy requirements, customer service, and resolution of in-
ternal grievances.

3. For thefacilities, “health care operations’ means any
of the following activities of the department to the extent that
the activities are related to covered functions:

e Conducting quality assessment and improvement ac-
tivities, including evaluation of outcomes and devel opment
of clinical guiddlines, provided that the obtaining of general-
izable knowledge is not the primary purpose of any studies
resulting from these activities; population-based activities
relating to improving health or reducing health care costs;
protocol development; case management and care coordina-
tion; contacting of health care providers and patients with in-
formation about treatment alternatives; and related functions
that do not include treatment.

* Reviewing the competence or qualifications of health
care professionals.

e Evaluating performance of practitioners, providers
and health plans.

e Conducting training programs in which students,
trainees, or practitioners in areas of health care learn under
supervision to practice or improve their skills as health care
providers.

e Training of non-health care professionals.

e Performing accreditation, certification, licensing, or
credentialing activities.

e Conducting or arranging for medical review, legal ser-
vices, and auditing functions, including fraud and abuse
detection and compliance programs.

e Performing business planning and devel opment func-
tions, such as conducting cost-management and planning
analyses related to managing and operating the organization,
including formulary development and administration, devel-
opment or improvement of methods of payment or coverage
policies.

e Performing business management and general admin-
istrative activities, including, but not limited to, management
activities related to implementation of and compliance with
the requirements of HIPAA; customer service, which in-
cludes the provision of data analyses for policyholders, plan
sponsors, or other customers, provided that protected health
information is not disclosed to the policyholder, plan spon-
sor, or customer; resolution of internal grievances; and activ-
ities consistent with the applicable requirements of subrule
9.10(29) on creating de-identified health information or a
limited data set.
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“Health care provider” means a provider of services, as
defined in Section 1861(u) of the Socia Security Act and 42
U.S.C. 1395x(u); aprovider of medical or health services, as
defined in Section 1861(s) of the Social Security Act and 42
U.S.C. 1395x(s); and any other person or organization that
furnishes, bills, or is paid for health carein the normal course
of business. In the department, “health care provider” means
one of the department’s facilities.

“Health information” means any information, whether
oral or recorded in any form or medium, that relates to the
past, present, or future physical or mental health or condition
of a subject; the provision of health care to a subject; or the
past, present, or future payment for the provision of health
careto asubject.

“Headlth maintenance organization (HMO)” means a
public or private organization licensed as an HMO under
the commerce department, insurance division, 191—Chapter
40.

“Health oversight agency” means an agency or authority
of the United States, astate, aterritory, apolitica subdivision
of astate or territory, or an Indian tribe, or a person or orga-
nization acting under a grant of authority from or contract
with a public agency, that is authorized by law to:

1. Overseethe hedlth care system (whether public or pri-
vate) or government programs in which heglth information is
necessary to determine eligibility or compliance; or

2. Enforcecivil rightslaws for which health information
isrelevant.

The term “hedlth oversight agency” includes the em-
ployees or agents of the public agency and its contractors or
persons or organi zations to which the agency has granted au-
thority.

“Health plan” means an individual or group plan that pro-
vides or paysthe cost of medical care, as defined at 45 CFR
160.103 as amended to August 14, 2002. In the department,
“health plan” means Medicaid or HAWK-I.

“HIPAA” means the Health Insurance Portability and Ac-
countability Act of 1996.

“Law enforcement officia” means an officer or employee
of any agency or authority of the United States, a tate, aterri-
tory, apolitical subdivision of a state or territory, or an Indian
tribe, who is empowered by law to:

1. Investigate or conduct an official inquiry into a poten-
tia violation of law; or

2. Prosecute or otherwise conduct a criminal, civil, or
administrative proceeding arising from an alleged violation
of law.

“Payment,” with respect to HIPAA rules about protected
health information, has the same definition as that stated in
45 CFR 164.501 as amended to August 14, 2002. In the de-
partment, “payment” applies to subjects for whom health
care coverage is provided under the Medicaid program or the
HAWK-I program. “Payment” has the following meanings
for these health plans:

1. For Medicaid, “payment” includes activities under-
taken by this health plan to:

e Determine or fulfill its responsibility for coverage and
provision of benefits under the health plan.

e Obtain or provide reimbursement for the provision of
health care.

e Determine €ligibility, including spenddown for the
medically needy program or obtaining premiums for the
Medicaid for employed people with disabilities program, or
coverage, including coordination of benefits or the deter-
mination of cost-sharing amounts, and adjudication or sub-
rogation of health benefit claims.
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e Perform risk adjustment of amounts due based on en-
rollee health status and demographic characteristics.

e Bill; manage claims; collect; obtain payment under a
contract for reinsurance, including stop-loss insurance and
excess of loss insurance; and conduct related hedlth care data
processing.

¢ Review health care services with respect to medical
necessity, coverage under a health plan, appropriateness of
care, or justification of charges.

e Perform utilization review activities, including pre-
certification and preauthorization of services and concurrent
and retrospective review of services.

2. For theHAWK-I program, “payment” includes activi-
ties undertaken by this health plan to:

e Obtain reimbursement or pay for providing health
care services.

e Obtain premiums or determine or fulfill its responsi-
bility for coverage and providing benefits. “Activities’ in-
clude, but are not limited to, determinations of eligibility for
coverage, including coordination of benefits or the deter-
mination of cost-sharing amounts; billing and collection ac-
tivities; review of health care services with respect to cover-
age under a health plan; and utilization review activities.

“Plan sponsor” has the same definition as that stated in
Section 3(16)(B) of ERISA, 29 U.S.C. 1002(16)(B).

“Protected health information” means information that
contains a subject’'s medical information, including past,
present, or future treatment and payment information. “Pro-
tected health information” is a composite of multiple fields
that grouped together give detailed accumulative informa-
tion about a subject’s health. When joined together in an ac-
cessible record set, the following three distinct areas of
health-care-processing file information constitute protected
health information:

1. Information that identifies the subject.

2. Medical information describing condition, treatment,
or health care.

3. Health care provider information.

Identification information together with any information
from one of the other two categories constitutes protected
health information. When the information that identifies the
subject is present in the record set, any information that ties
health care data to the subject’s identification information
constitutes protected health information.

“Psychotherapy notes’ means notes that are recorded in
any medium by a health care provider who is a mental health
professional documenting or analyzing the contents of con-
versation during a private counseling session or a group,
joint, or family counseling session and that are separated
from the rest of the subject’s medical record. “Psychothera-
py notes’ excludes medication prescription and monitoring,
counseling session start and stop times, the methods of thera-
py and frequencies of treatment furnished, results of clinical
tests, and any summary of the following items: diagnosis,
functional status, the treatment plan, symptoms, prognosis,
and progressto date.

“Public health authority” means an agency or authority of
the United States, a state, aterritory, apolitical subdivision of
a dtate or territory, or an Indian tribe, or a person or organiza-
tion acting under a grant of authority from or contract with a
public agency that is responsible for public health matters as
part of its official mandate. “Public health authority” in-
cludes the employees or agents of the public agency and its
contractors or persons or organizations to which it has
granted authority.
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“Required by law” means a mandate contained in federal
law, federal regulation, state law, state administrative rule,
case law, or court order that is enforceable in acourt of law.
For the purposes of this chapter, “required by law” includes
statutes or regulations that require the production of informa-
tion, such as statutes or regulations that reguire the informa-
tion if payment is sought under a government program that
provides public benefits.

“Research” means a systematic investigation, including
research development, testing, and evaluation, designed to
develop or contribute to generalizable knowledge.

“Subject” means the person who is the subject of the rec-
ord, whether living or deceased.

“Transaction” means the electronic transmission of infor-
mation between two partiesto carry out financial or adminis-
trative activities related to health care. The term includes the
following defined HIPAA standard transactions:

e Headlth care claims or equivalent encounter informa-

=
o
>

Health care payment and remittance advice.
Coordination of benefits.

Health care claim status.

Enrollment and disenrollment in a health plan.
Eligibility for a health plan.

Health plan premium payments.

Referral certification and authorization.

Other transactions that the Secretary of Health and
Human Services may prescribe by regulation.

“Treatment,” with respect to HIPAA rules about protected
health information, means the provision, coordination, or
management of health care and related services by one or
more health care providers, including the coordination or
management of health care by a health care provider with a
third party; consultation among health care providers about a
patient; and the referral of a patient from one health care pro-
vider to another.

“Use” with respect to protected heath information,
means the sharing, application, utilization, examination, or
analysis of the information within an organization that main-
tains the protected health information.

“Workforce” means employees, volunteers, trainees, and
other people whose conduct, in the performance of work for
the covered entity, is under the direct control of the covered
entity, whether or not these people are paid by the covered
entity.

ITEM 4. Amend rule 441—9.2(17A,22) asfollows:

441—9.2(17A,22) Statement of policy. The purpose of this
chapter isto facilitate broad public access to open records. It
also seeks to facilitate sound ageney department determina-
tions with respect to the handling of confidential records and
the implementation of the fair information practices Act.
Thisagency department is committed to the policies set forth
in lowa Code chapter 22;. agency Department staff shall
cooperate with members of the public in implementing the
provisions of that chapter.

ITEM 5. Amend rule 441—9.3(17A,22) asfollows:

Amend subrules 9.3(1), 9.3(5), and 9.3(6) as follows:

9.3(1) Location of record. A request for accessto arecord
should be directed to the director or the particular agency de-
partment office where the record is kept.

a. If the location of the record is not known by the re-
quester, the request shall be directed to the Bureau Office of
Policy Analysis, Department of Human Services, Hoover

i ilding, 1305 East Walnut Street, Des Moines,
lowa 50319-0114.
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b. If arequest for access to a record is misdirected,
agency department personnel will promptly forward the re-
guest to the appropriate person within the agency depart-
ment.

9.3(5) Security of record. No person may, without per-
mission from the custodian, search or remove any record
from agency department files. Examination and copying of
ageney department records shall be supervised by the custo-
dian or a designee of the custodian. Records shall be pro-
tected from damage and disorganization.

9.3(6) Copying. A reasonable number of copies of an
open record may be made in the ageney’s department office.
If photocopy equipment is not available in the-agency depart-
ment office where an open record is kept, the custodian shall
permit its examination in that office and shall arrange to have
copies promptly made elsewhere.

Amend subrule 9.3(7), paragraphs “a,” “b,” and “c,” as
follows:

a. When charged. The ageney department may charge
fees in connection with the examination or copying of rec-
ordsonly if the fees are authorized by law. To the extent per-
mitted by applicable provisions of law, the payment of fees
may be waived when the imposition of fees isinequitable or
when awaiver isin the public interest.

b. Copying and postage costs. Price schedules for pub-
lished materials and for photocopies of records supplied by
the agency department shall be prominently posted in-agency
department offices. Copies of records may be made by or for
members of the public on-agency department photocopy ma-
chines or from electronic storage systems at cost as deter-
mined and posted in agency department offices by the custo-
dian. When the mailing of copies of recordsis requested, the
actual costs of such mailing may also be charged to the re-
quester.

c. Supervisory fee. Anhourly fee may be charged for ac-
tual agency department expenses in supervising the ex-
amination and copying of requested records when the super-
vision time required isin excess of one-haf hour. The custo-
dian shall prominently post in agency department offices the
hourly fees to be charged for supervision of records during
examination and copying. That hourly fee shall not bein ex-
cess of the hourly wage of an-agency a department clerical
employee who ordinarily would be appropriate and suitable
to perform this supervisory function.

Amend subrule 9.3(7) by rescinding paragraph “ e” and in-
serting the following new paragraph “€” in lieu thereof:

e. Summary of heath information. The department may
charge afee for the cost of preparing an explanation or sum-
mary of health information as provided in paragraph
9.9(1)“c.” The department and the subject requesting the in-
formation shall agree to the amount of any fee imposed be-
fore the department prepares the explanation or summary.

ITEM 6. Amend rule 441—9.4(17A,22) asfollows:

Amend subrules 9.4(3) and 9.4(5) asfollows:

9.4(3) Notice to subject of record and opportunity to ob-
tain injunction.

a. Except as provided in 441—subrule 175.14(2)
175.41(2), after thecustodian-receivesreceiving a request for
access to a confidential record; and before the custodian-re-
leases releasing such-a the record, the custodian may make
reasonable efforts to promptly notify promptly any person
who s

(1) Whoisasubject of that record,

(2) Whoisidentified in that record, and

(3) whose Whose address or telephone number is con-
tained in the record.
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b. To the extent such a delay is practicable and in the
publlc interest, the custodlan may givethenotified subject of

mmed a reasonable tlme to seekan mJunctlon
under lowa Code section 22.8;. The custodian shall inform
andmdreatete the subj ect of |dent|f|ed in the record thespe—

of how much time the subject has to seek an
injunction before the information will be released.

9.4(5) Reguest granted. Except as provided in 441—
subrule 175:14(2) 175.41(2), when the custodian grants are-
guest for access to a confidential record
son, the custodian shall notify thet-person the requester or the
person who isto receive the information and indicate include

y lawfulrestrictions-imposed-by-the-custodian limits on
thappepsen—sthe examination and copy| ng of the record.

Amend subrule 9.4(6), paragraph “a,” asfollows:

a Child abuse information. Access to child abuse
infformation is obtained according to rules 441—

175.8(235A) 441—175.41(235A) and 441—175.9(235A)
441—175.42(235A).

ITEM 7. Amend rule 441—9.5(17A,22) asfollows:

Amend subrules 9.5(2) and 9.5(3) asfollows:

9.5(2) Request. A request that a record be treated as a
confidential record and be withheld from public inspection
shall be in writing and shall be filed with the custodian.

a. Therequest must set forth the legal and factual basis
justifying such confidential record treatment for that record,
and the name, address, and tel ephone number of the person
authorized to respond to any inquiry or action of the custo-
dian concerning the request.

b. A person requesting treatment of a record as a confi-
dential record may also be required to sign a certified state-
ment or affidavit enumerating stating the specific reasons
justifying the treatment of that record as a confidential record
and to provide any proof necessary to establish relevant facts.

c. Reguestsfortreatmentof to temporarily treat arecord
as such a confidential record for-alimited-timeperiod shall
also specify the precise period of time for which that treat-
ment is requested.

d. A person filing such arequest shall, if possible, ac-
company-the request-with provide a copy of the record in
question from which those portions for which such confiden-
tia record treatment has been requested have been deleted. If
the original record is being submitted to the ageney depart-
ment by the person requesting such confidential treatment at
the time the request isfiled, the person shall indicate conspic-
uously on the original record that al or portions of it are con-
fidential.

9.5(3) Failure to request. Failure of a person to request
confidential record treatment for a record does not preclude
the custodian from treating it as a confidential record. How-
ever, if a person who has submitted business information to
the agency department does not request that it be withheld
from public ingpection under lowa Code sections 22.7(3) and
22.7(6), the custodian of records containing that information
may proceed as if that person has no objection to its disclo-
sure to members of the public.

Adopt the following new subrule 9.5(7):

9.5(7) Rightsto request privacy protection for protected
health information. When the subject is requesting a restric-
tion or confidential communication of protected health infor-
mation, the department shall follow the provisions of this
subrule, as applicable, in addition to the provisions of sub-
rules 9.5(1) through 9.5(6).

a. Restriction of uses and disclosures.
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(1) The subject may request that the department restrict
uses or disclosures of the subject’s protected health informa
tion:

1. To carry out treatment, payment, or health care opera-
tions; and

2. To personsinvolved in the subject’s care or for notifi-
cation purposes as permitted under subrule 9.7(3).

(2) The subject shall submit a request to the department
on Form 470-3953, Request to Restrict Use or Disclosure of
Health Information. If applicable, the subject shall provide
verification that it is reasonable to anticipate the use or dis-
closure will endanger the subject.

(3) The department is not required to agree to a restric-
tion. The department shall deny any restriction when the re-
striction would adversely affect the quality of the subject’s
care or services, the restriction would limit or prevent the de-
partment from making or obtaining payment for services, or
federal or state law requires the use or disclosure. The de-
partment shall approve the request for restriction only when
the use or disclosure would endanger the subject and none of
the above reasons for denial apply.

(4) The department shall send the subject awritten notice
to accept or deny the restriction.

(5) If the department agreesto arestriction, it may not use
or disclose protected health information in violation of the
restriction. EXCEPTION: The department may use restricted
protected health information or disclose the information to a
health care provider when needed for the emergency treat-
ment of the subject who requested the restriction. If re-
stricted protected health information is disclosed to a health
care provider for emergency treatment, the department shall
request that the health care provider not further use or dis-
close the information.

(6) A restriction agreed to by the department under para-
graph 9.5(7)*a" shall not prevent disclosures of protected
health information to the Secretary of Health and Human
Services to investigate or determine the department’s com-
pliance with federal HIPAA regulations. Also, arestriction
shall not prevent uses or disclosures permitted or required for
the categories listed in subparagraphs 9.14(5)“ a’ (1) through
(11).

(7) The department may terminate its agreement to are-
striction in writing if:

1. The subject agrees to or requests the termination in
writing;

2. The subject orally agrees to the termination and the
oral agreement is documented; or

3. The department informs the subject that it isending its
agreement to a restriction for protected health information
created or received after it has so informed the subject.

b. Confidential communications. Subjects may ask to
receive communications of protected health information by
alternative means or at aternative locations. The department
shall accommodate reasonable requests. For Medicaid and
HAWK-I, the subject is required to clearly indicate the rea-
son for requesting the confidential communication. Facili-
ties shall not require the subject to explain the basis for the
request as a condition of providing confidential communica
tions.

(1) The subject shall request a confidential communica-
tion from the department using Form 470-3947, Request to
Change How Health Information Is Provided.

(2) The department may require the subject to provide:

1. When appropriate, information asto how payment, if
any, will be handled; and

2. Andternative address or other method of contact.
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ITEM 8. Amend rule 441—9.6(17A,22) asfollows:

441—9.6(17A,22) Procedure by which additions, dis-
sents, or objections may be entered into certain records.

9.6(1) All programs. Except as otherwise provided by
law, aperson subject may file areguest with the custodian to
review, and to have awritten statement of additions, dissents,
or objections entered into, a record containing personally
identifiable information pertaining to that persen subject.
However, this-does the subject is not authorized authorize-a

to alter the original
copy of that the record or to expand the official record of any
ageney department proceeding.

a. The subject shall send the request to review
such arecord or the written statement of additions, dissents,
or objections to the custodian or to the bureau office of policy
analysis.

b. The reguest to review such a record or the written
statement of such-a-record of additions, dissents, or objec-
tions must be dated and signed by the requester subject, and
shall include the current address and tel ephone number of the

subject or the requester’s subject’s representative.

9.6(2) Additional procedures for protected health infor-
mation.

a. Right to amend. A subject may request that the de-
partment amend protected health information or a record
about the subject in a designated record set for aslong asthe
protected health information is maintained in the designated
record set. A subject shall submit a request to the department
using Form 470-3950, Request to Amend Health Informa-
tion. The subject shall provide a reason to support the re-
quested amendment.

b. Timely action.

(1) The department shall act on a subject’s request for an
amendment no later than 60 days after receipt of the request.

(2) If the department is unable to act on the amendment
within 60 days, the department may extend the due date one
time, for a period not to exceed 30 days. In order to extend
the due date, the department shall provide the subject with a
written statement of the reasons for the delay and the date by
which the department will complete its action on the request.
The department shall provide this written statement within
the 60-day period after receipt of the request.

¢. Action on amendment. If the department grants the
requested amendment, in whole or in part, the department
shall comply with the following requirements.

(1) The department shall timely inform the subject that
the amendment is accepted. The subject shall identify rele-
vant persons with whom the amendment needs to be shared
and agree to have the department share the amendment with
these persons.

(2) The department shall make the appropriate amend-
ment to the protected health information or record by, at a
minimum, identifying the recordsin the designated record set
that are affected by the amendment and appending or other-
wise providing a link to the location of the amendment.

(3) The department shall make reasonable efforts to in-
formand provide the amendment to:

1. Personsidentified by the subject as having received
protected health information about the subject and as need-
ing the amendment; and

2. Persons, including business associates, that the de-
partment knows have the subject’s protected health informa-
tion and that may have relied, or could foreseeably rely, on
the information to the detriment of the subject.

d. Denial of amendment. The department may deny a
subject’s request for amendment, if the department deter-
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mines that the protected health information or record that is
the subject of the request:

(1) Was not created by the department, unless the subject
provides a reasonable basis for the department to find that
the originator of the protected health information is no lon-
ger available to act on the requested amendment;

(2) Isnot part of the designated record set;

(3) Would not be available for inspection under rule
441—9.9(17A,22); or

(4) Isaccurate and complete.

e. Action on denial of amendment. If the department de-
nies the requested amendment, in whole or in part, the de-
partment shall provide the subject with a timely, written de-
nial.

(1) The subject may submit to the department a written
statement of disagreement with the denial of all or part of a
reguested amendment and the basis of the disagreement, in
accordance with 45 CFR 164.526 as amended to August 14,
2002. The subject shall submit the statement of disagreement
by filing an appeal request under subrule 9.14(7). The ap-
peal request constitutes the statement of disagreement.

(2) The department shall prepare a written rebuttal to the
subject’s statement of disagreement, in accordance with 45
CFR 164.526 as amended to August 14, 2002. The appeal
decision constitutes the rebuttal statement. The department
shall provide a copy of the appeal decision to the subject who
submitted the appeal request.

f.  Record keeping of disputed amendments. The depart-
ment shall, as appropriate, identify the record or protected
health information in the designated record set that is the
subject of the disputed amendment. The department shall ap-
pend or otherwise link the subject’s request for an amend-
ment, the department’s denial of the request, and the subject’s
appeal and the final decision, if any, to the designated record
Set.

0. Future disclosures regarding disputed amendments.

(1) If an appeal has been submitted by the subject, the de-
partment shall include the material appended in accordance
with paragraph 9.6(2)“ f* or, at the election of the depart-
ment, an accurate summary of the information, with any sub-
sequent disclosure of the protected health information to
which the disagreement relates.

(2) If the subject has not submitted an appeal, the depart-
ment shall include the subject’s request for amendment and
its denial, or an accurate summary of the information, with
any subsequent disclosure of the protected health informa-
tion only if the subject has requested this action.

(3) When a subsequent disclosure is made using a stan-
dard transaction that does not permit the additional material
to be included with the disclosure, the department may sepa-
rately transmit the material required by subparagraph
9.6(2)“g" (1) or (2), as applicable, to the recipient of the
standard transaction.

h. Actions on notices of amendment. When the depart-
ment isinformed by another covered entity of an amendment
to a subject’s protected health information, the department
shall amend the protected health information in designated
record sets as provided by subparagraph 9.6(2)" ¢’ (2).

ITEM 9. Amend rule 441—9.7(17A,22,228) asfollows:

Amend the introductory paragraphs as follows:
441—9.7(17A,22,228) Consent to disclosure by the sub-
ject of a confidential record. To the extent permitted by any
applicable provision of law, apersonwho-is the subject of a
confidential record may have a copy of the portion of that rec-
ord concerning the subject disclosed to a third party. A re-
quest for such adisclosure must be in writing and must identi-
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fy the particular record or records that-may to be disclosed,
and the particular person or class of personsto whom the rec-
ord may be disclosed, and the time period during which the
record may be disclosed. The personwho-isthe subject of the
record and, where applicable, the person to whom the record
isto be disclosed; may be required to provide proof of identi-
ty.

No confidential information about clients of the agency
department shall be released without the client’s consent, ex-
cept as provided in rule 441—9.10(17A,22). Release of in-
formation includes:

1. Granting access to or allowing the copying of arec-
ord,

2. Providing information either in writing or orally, or

3. Acknowledging information to be true or false.

Amend subrule 9.7(1) asfollows:

Amend paragraphs“a” to “d” asfollows:

a. Genera. Department staff shall use Form 470-2115,
Authorization for the Department to Release Information, is
to-beused for releases by the subject that do not involve men-
tal-health-or-substance-abuse health information requiring
use of the authorization form described in paragraph
9.7()“c”

b. Obtaining information from athird party. The agency
department is required to obtain information to establish eli-
gibility, determine the amount of assistance, and provide ser-
vices. Requests to third parties for this information involve
release of confidential identifying information about clients.
Except as provided in rule 441—9.9(17A,22), the agency de-
partment may make these requests only when the client has
authorized the release on one of the following forms.

1. Form PA-2206-0 470-0461, Authorization for Re-
lease of Information.

2. Form 470-1630, Household Member Questionnaire.

3. Form 470-1631, Financial Institution Questionnaire.

4. Form 470-1632, Landlord Questionnaire.

5. Form 470-1638, Request for School Verification.

6. Form 470-2844, Employer’s Statement of Earnings.

7. Form 470-1640, Verification of Educationa Financial
Aid

8. Form 470-2531; Consent-of Disclosure 470-3742, Fi-
nancial Institution Verification.

9. Form 470-3951, Authorization to Obtain or Release
Health Care Information.

c. Mental-health-and-substance-abuse Health informa-
tion.

(1) When consent or authorization for use or disclosure of
health information is required, facilities and department staff
responding to third-party requests for health information
shall use Form 470-3951, Authorization to Obtain or Re-
lease Health Care Information, or a form from another
source that meets HIPAA requirements.

The department shall not require a subject to sign a HIPAA
authorization form as a condition of treatment, payment, en-
rollment in a health plan, or digibility for benefits. The de-
partment as a health care provider may require a subject to
sign a HIPAA authorization form for the use or disclosure of
protected health information for research, as a condition of
the subject’s receiving research-related treatment.

A subject may revoke a HIPAA authorization provided un-
der subparagraph 9.7(1)“ c” (1) at any time, provided that
the revocation isin writing using Form 470-3949, Request to
End an Authorization, except to the extent that the depart-
ment has taken action in reliance thereon.

(2) Except asprovided in subparagraph 9.7(1)" ¢” (1), de-
partment staff shall release Mental mental health or sub-
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stance abuse information can-be released only with authori-
zation on Form MH-2201-0 470-0429, Consent to Release or
Obtain and Release Information, or a form from another
source that meets requirements of law.

d. Photographsand recordings. The agency department
uses Form Adm-4113-0 470-0060, Authorization to Take
and Use Photographs, and Form Adm-4118-0 470-0064, Au-
thorization to Take and Use Photographs of Minor or Ward,
for permission to use photographs in-agency department pub-
lications. The department shall obtain authorization from
the subject or person responsible for the subject (such as a
guardian, custodian, or personal representative) before tak-
ing photographs or making any type of recording for any pur-
pose other than those specifically allowed by law or for inter-
nal use within an institution.

Rescind paragraph “e.”

Amend subrule 9.7(2) asfollows:

9.7(2) Exceptionsto use of forms.

a. Counsel. Appearance of counsel before the agency
department on behalf of apersonwho-isthe subject of acon-
fidential record is deemed to constitute consent for the
agency department to disclose records about that-person the
subject to the person’s subject’s attorney.

b. Public official. A letter from the subject to a public
officia which seeks the official’s intervention on behalf of
the subject in a matter that involves the agency department
shall be treated as an authorization to release information.
The ageney department shall release sufficient information
about the subject to the official to resolve the matter.

c. Medical emergency. Agency Department staff may
authorize release of confidential information to medical per-
sonnel in amedical emergency if the subject isunableto give
or withhold consent. As soon as possible after the release of
information, the subject shall be advised of the release.

d. No change.

Rescind subrule 9.7(3) and adopt the following new sub-
rulein lieu thereof:

9.7(3) Opportunity for subject to agree or object. This
subrule describes when the department may use or disclose
protected health information, without a written authoriza-
tion, to personsinvolved in the subject’s care and for notifi-
cation purposes. However, the department shall give the sub-
ject an opportunity to agree or object, unless this requirement
iswaived as specified in paragraph 9.7(3)“e.”

a. Involvement in the subject’'s care. The department
may disclose protected health information that is directly
relevant either to a subject’s care or to payment related to
the subject’s care, provided payment is relevant to the per-
son's involvement in the subject’s care. The person involved
must be:

(1) A family member;

(2) Another relative;

(3) A close personal friend of the subject; or

(4) Any other person identified by the subject.

b. Notification purposes. The department may use or
disclose protected health information to notify, or assist in
notifying, identifying or locating afamily member, a person-
al representative of the subject, or another person responsible
for the care of the subject of the subject’s location, general
condition or death. For disaster relief purposes, the use or
disclosure shall be in accordance with paragraph 9.7(3)“f.”

¢. Usesand disclosures with the subject present. If the
subject is present for, or available before, a use or disclosure
permitted by this subrule and has the capacity to make health
care decisions, the department may use or disclose the pro-
tected health information if the department:
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(1) Obtains the subject’s agreement;

(2) Provides the subject with the opportunity to object to
the disclosure, and the subject does not express an objection;
or

(3) Reasonably infers from the circumstances, based on
the exercise of professional judgment, that the subject does
not object to the disclosure.

d. Informing the subject. The department may orally in-
form the subject of and obtain the subject’s ora agreement or
objection to a use or disclosure permitted by this subrule.

e. Limited uses and disclosures when the subject is not
present. When the subject is not present, or the opportunity
to agree or object to the use or disclosure cannot practicably
be provided because of the subject’s incapacity or an emer-
gency circumstance, the department may, in the exercise of
professiona judgment, determine that disclosure is in the
best interest of the subject.

(1) When the department determines that disclosureisin
the subject’s best interest, the department may disclose only
the protected health information that is directly relevant to
the person’s involvement with the subject’s health care.

(2) The department may use professional judgment and
its experience with common practice to make reasonable in-
ferences of the subject’s best interest in allowing a person to
act on behalf of the subject to pick up filled prescriptions,
medical supplies, X-rays, or other similar forms of protected
health information.

f. For disaster relief purposes. The department may use
protected health information or disclose protected health in-
formation to a public or private organization authorized by
law or by its charter to assist in disaster relief efforts for the
purpose of coordinating with these organizations the uses or
disclosures permitted by paragraph 9.7(3)“b.” The require-
ments in paragraphs 9.7(3)“c” and “d” apply to these uses
and disclosures to the extent that the department, in the exer-
cise of professional judgment, determines that the require-
ments do not interfere with the ability to respond to the emer-
gency circumstances.

ITEM 10. Amend rule 441—9.8(17A,22) asfollows:

441—9.8(17A,22) Notice to suppliers of information.
When the agency department requests a person to supply in-
formation about that person, the agency department shall
notify the person of-the use that-will-be made of how the infor-
mationwill be used, which persons outsi de the-agency depart-
ment might routinely be provided this information, which
parts of the requested information are required and which are
optional, and the consegquences of afailure to provide the in-
formation requested.

9.8(1) Thisnotice may be given in these rules, on the writ-
ten form used to collect the information, on a separate fact
sheet or letter, in brochures, in formal agreements, in con-
tracts, in handbooks, in manuals, verbally, or by other ap-
propriate means.

9.8(2) The notice shall generally be given at the first con-
tact with the agency department and need not be repeated at

i . Where appropriate, the notice may
be given to a person’slegal or personal representative. No-
tice may be withheld in an emergency or where it would com-
promise the purpose of an-agency a department investiga-
tion.

9.8(3) In general, the agency department requests infor-
mation to determine eligibility and benefit levels for assis-
tance, to provide appropriate services or treatment, and to
perform regulatory and administrative functions. Informa-
tionis routinely shared outside the agency department when
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required by rules or law. Consequences of failure to provide
information include indligibility for public assistance, denial
of licensure or regulatory approval, or inadequate service
provision.

ITEM 11. Amend rule 441—9.9(17A,22) asfollows:

441—9.9(17A,22) Releaseto subject.

9.9(1) Access by subjects to protected health information.

a. Right of access. Except as otherwise provided in
paragraphs 9.9(1)" f* and “g,” a subject has a right of ac-
cess to inspect or to obtain a copy of the protected health in-
formation about the subject that is maintained in a desig-
nated record set. Subjects shall submit all requests for access
to the department using Form 470-3952, Request for Access
to Health Information.

If the department does not maintain the protected health
information that is the topic of the subject’s request for ac-
cess, and the department knows where the requested infor-
mation is maintained, the department shall inform the sub-
ject where to direct the request for access.

b. Timely action.

(1) The department shall act on a request for access no
later than 30 days after receipt of the request unless the pro-
tected health information is not maintained or accessible to
the department on site.

(2) If the requested information is not maintained or ac-
cessible to the department on site, the department shall take
action no later than 60 days from the receipt of the request.

(3) If the department is unable to act within 30 days or 60
days as appropriate, the department may extend the time for
the action by no more than 30 days. Within the applicable
time limit, the department shall provide the subject with a
written statement of the reasons for the delay and the date by
which the department will complete its action on the request.
The department shall have only one extension of time for ac-
tion on a request for access.

c. Actionon providing access. If the department grants
the request, in whole or in part, the department shall inform
the subject that the request is accepted and shall provide the
access reguested. Access includes inspecting the protected
health information about the subject in designated record
sets, obtaining a copy of the information, or both. If the same
protected health information that is the subject of a request
for accessis maintained in more than one designated record
set or at more than one location, the department need only
produce the protected health information once in response to
arequest for access.

(1) The department shall provide the subject with access
to the protected health information in the form or format re-
quested by the subject, if the requested format is readily pro-
ducible. If the requested format is not readily producible, the
department shall provide the information in a readable hard-
copy form or other format as agreed to by the department and
the subject.

(2) The department may provide the subject with a sum-
mary of the protected health information requested instead of
providing access to the protected health information. The de-
partment may provide an explanation of the protected health
information to which access has been provided. The subject
must agree in advance to a summary or explanation and to
any fees imposed by the department for the summary or ex-
planation.

d. Time and manner of access. The department shall
provide the access as requested by the subject in a timely
manner as described in paragraph 9.9(1)“b.” The depart-
ment shall arrange with the subject for a time and place to
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inspect or abtain a copy of the protected health information
that is convenient for both the subject and the department, or
shall mail the copy of the protected health information at the
subject’'srequest. The department may discuss the scope, for-
mat, and other aspects of the request for access with the sub-
ject as necessary to facilitate the timely provision of access.

e. Feesfor access. If the subject requests a copy of the
protected health information or agreesto a summary or ex-
planation of the information, the department may impose a
reasonable, cost-based fee, as set forth in subrule 9.3(7).

f.  Mandatory reasons for denial of access. The depart-
ment shall deny a subject accessto protected health informa-
tion when the requested information is:

(1) Psychotherapy notes;

(2) Information compiled in reasonable anticipation of,
or for usein, a civil, criminal, or administrative action or
proceeding; or

(3) Protected health information maintained by the de-
partment that is:

1. Subject to the Clinical Laboratory Improvements
Amendments of 1988, 42 U.S.C. Section 2633, to the extent
the provision of access to the subject would be prohibited by
law; or

2. Exempt from the Clinical Laboratory |mprovements
Amendments of 1988, pursuant to 42 CFR 493.3(a)(2).

g. Optional reasons for denial of access. The depart-
ment may deny a subject access in the following circum-
stances.

(1) The department may temporarily suspend a subject’s
access to protected health information created or obtained
by a covered health care provider in the course of research
that includes treatment. The subject must have agreed to the
denial of access when consenting to participate in the re-
search that includes treatment. The suspension may last for
aslong asthe research isin progress. The department shall
inform the subject that the right of access will be reinstated
upon completion of the research.

(2) The department may deny a subject’s access to pro-
tected health information that is contained in recordsthat are
subject to the Privacy Act, 5 U.S.C. Section 5523, if the de-
nial of access under the Privacy Act would meet the require-
ments of that law.

(3) The department may deny a subject’s access if the pro-
tected health information was obtained from someone other
than a health care provider under a promise of confidential-
ity and the access requested would be reasonably likely to re-
veal the source of the information.

(4) Stateor federal law prohibits a subject’s accessto pro-
tected health information, such as the state law limitations
described in subrule 9.9(2).

(5) The department may deny a subject access, provided
that the subject is given aright to have the denials reviewed
asrequired by paragraph 9.9(1)“i,” in the following circum-
stances:

1. Alicensed health care professional has determined, in
the exercise of professional judgment, that the access re-
guested is reasonably likely to endanger the life or physical
safety of the subject or another person;

2. The protected health information makes reference to
another person (unless the other person is a health care pro-
vider) and a licensed health care professional has deter-
mined, in the exercise of professional judgment, that the ac-
cess reguested is reasonably likely to cause substantial harm
to the other person; or

3. Therequest for accessis made by the subject’s person-
al representative, subject to the more restrictive definition of
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personal representative for protected health information,
and a licensed health care professional has determined, in
the exercise of professional judgment, that the provision of
access to the personal representative is reasonably likely to
cause substantial harm to the subject or another person.

h. Action on denial of access. If the department denies
access, in whole or in part, to protected health information,
the department shall comply with the following requirements.

(1) The department shall, to the extent possible, give the
subject access to any other protected health information re-
quested, after excluding the protected health information to
which the department has a reason to deny access.

(2) The department shall provide a timely, written denial
to the subject, in accordance with paragraph 9.9(1)" b.”

i. Review of denial of access. If accessis denied for a
reason permitted under subparagraph 9.9(1)“ g” (5), a sub-
ject may submit a written request for a review of a denial. If
the subject reguests a review, the department shall promptly
refer the request to a licensed health care professional who is
designated by the department to act as a reviewing official
and who did not participate in the original decision to deny.

(1) The designated reviewing official shall determine,
within 30 days, whether or not to deny the access requested
based on the standards in subparagraph 9.9(1) g” (5).

(2) The department shall promptly provide written notice
to the subject of the determination made by the designated re-
viewing official and shall take other action as required to
carry out the designated reviewing official’s determination.

9.9(2) Access by subjects to other confidential informa-
tion. The agency department shall release confidential rec-
ords to the subject of the record. However, when arecord has
multiple subjects with interest in the confidentiality of the
record, the agency department may take reasonable stepsto
protect confidential information relating to another subject.
The ageney department need not release the following rec-
ords to the subject:

1 a. Records need not be disclosed to the subject when
they are the work product of an attorney or are otherwise
privileged.

2 b. The identity of a person reporting suspected abuse to
the agency department need not be disclosed to the subject.
(See . 441—subrule 175.41(2) and
lowa Code section 235A.19.)

3 c. Theidentity of aperson providing information to the
agency department need not be disclosed directly or indirect-
ly to the subject of the information when that information is
authorized to be held confidential pursuant to lowa Code sec-
tion 22.7(18).

4d. Peace officers investigative reports may be with-
held from the subject, pursuant to lowa Code section 22.7(5).

5 e. The ageney department may withhold disclosure of
confidential information when the agency department has
reason to believe that disclosure of the information would
cause substantial and irreparable harm and would not be in
the public interest. The agenecy department may withhold
disclosure to seek an injunction to restrain examination of the
record according to procedures in lowa Code section 22.8 or
to notify the person who would be harmed to allow that per-
son to seek an injunction.

6 f. The agency department may withhold information as
otherwise authorized by law.

ITEM 12. Amend rule 441—9.10(17A,22) asfollows:

Amend the introductory paragraph as follows:
441—9.10(17A,22) Disclesure Use and disclosure without
consent of the subject. Open records are routinely disclosed
without the consent of the subject. To the extent allowed by
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law, the agency department may aso use and disclose confi-
dential information without the consent of the subject or the
subject’s representative.

Amend subrules 9.10(1) through 9.10(10) and 9.10(12) as
follows:

9.10(1) Internal use. Confidential information may be
disclosed to employees and agents of the agency department
as needed for the performance of their duties. The custodian
of the record shall determine what constitutes legitimate need
to use confidential records.

People affected by this ruleinclude:

1. County-paid staff, field work students, and volunteers
working under the direction of the agency department.

2. Council and commission members.

3. Policy review and advisory committees.

4. Consultants to the agency department.

9.10(2) Audits and health oversight activities.

a. Audits. Information concerning program expendi-
tures and client eligibility is released to staff of the state
executive and legidlative branch branches who are responsi-
ble for assuring ensuring that public funds have been man-
aged correctly. Information is also released to auditors from
]tedgral agencies when those agencies provide program

unds.

b. Health oversight activities. The department shall dis-
close protected health information to the Secretary of Health
and Human Services to investigate or determine the depart-
ment’s compliance with federal HIPAA regulations.

(1) Except as specified in paragraph 9.10(2)" ¢,” the de-
partment may also use protected health information, or dis-
closeit to a health oversight agency, for other health over-
sight activities authorized by law. Health oversight activities
include audits; civil, administrative, or criminal investiga-
tions; inspections; licensure or disciplinary actions; civil,
administrative, or criminal proceedings or actions; or other
activities necessary for appropriate oversight of:

1. Thehealth care system;

2. Government benefits programs for which protected
health information isrelevant to client eligibility;

3. Organizations subject to government regulatory pro-
grams for which protected health information is necessary
for determining compliance with program standards; or

4. Organizations subject to civil rights laws for which
protected health information is necessary for determining
compliance.

(2) If a health oversight activity or investigation is con-
ducted in conjunction with an oversight activity or investiga-
tion relating to a claim for public benefits not related to
health, the joint activity or investigation shall be considered
a health oversight activity for purposes of subrule 9.10(2).

c. Exceptionto health oversight activities. For the pur-
pose of the disclosures permitted by paragraph 9.10(2)“ b,” a
health oversight activity shall not include an investigation or
other activity in which the subject is also the subject of the
investigation or activity, unless the investigation or other ac-
tivity directly relates to:

(1) Thereceipt of health care;

(2) Aclaimfor public health benefits; or

(3) Qualification for or receipt of public benefits or ser-
vices, when a patient’s health isintegral to the claimfor pub-
lic benefits or services.

9.10(3) Program review. Information concerning client
eligibility and benefitsis released to state or federal officials
responsible for determining whether the agency department
is operating a program lawfully. Fhisincludes These offi-
cialsinclude the citizens' aide office under lowa Code sec-
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tion 601G.9 2C.9,

i 52 the auditor of state under lowa Code
section 11.2, the Office of Inspector General in the federal
Department of Health and Human Services, and the Centers
for Medicare and Medicaid Services.

9.10(4) -Agreements Contracts and agreements with other
agencies and persons.

a. The agency department may enter into contracts or
agreements with public or private agencies, such as the de-
partment of inspections and appealsor , and business associ-
ates, such as but not limited to, the Medicaid fiscal agent, in
order to carry out the agency’s department’s official duties.
Information necessary to carry out these duties may be
shared with these agencies. The department may disclose
protected health information to a business associate and may
allow a business associate to create or receive protected
health information on its behalf, if the department obtains
satisfactory assurance that the business associate will appro-
priately safeguard the information.

b. The agency department may enter into agreementsto
share information with agencies administering federal or fed-
erally assisted programs which provide assistance or services
directly to individuals persons on the basis of need. Only in-
formation collected in the family
investment program, the child care assistance program, the
food stamp assistance program, the refugee resettlement pro-
gram, or the child support recovery program may be shared
under these agreements.

c. Tomeet federal income and eligibility verification re-
quirements, the ageney department has entered into agree-
ments with the lowa department of
wor kforce devel opment, the United States Internal Revenue
Service, and the United States Social Security Administra-
tion.

The agency department obtains information regarding
persons whose income or resources are considered in deter-
mining eligibility and the amount of benefits for aid-to-de-
pendent-children the family investment program, refugee
cash assistance, child care assistance, food stamps assis-
tance, medical-assistance Medicaid, state supplementary as-
sistance and foster care. ldentifying information regarding
clients of these people programs is released to these agencies.
The information recelved may be used for eligibility and
benefit determinations.

d. To meet federal requirements under the Immigration
Reform and Control Act of 1986 (IRCA) relating to the Sys-
tematic Alien Verification for Entitlements (SAVE) program,
the ageney department has entered into an agreement with
the Bureau of Citizenship and Immigration and-Naturaliza-
tion Service (INSBCIS). to-exchange Under the agreement,
the department exchanges information necessary to verify
alien status for the purpose of determining eligibility and the
amount of benefits for aid-to-dependent-children the family
investment program, refugee cash assistance, food stamps
assistance, medical-assistance Medicaid, state supplementa
ry assistance and foster care assistance. Identn‘ylng informa
tion regarding these people subjects is released to the INS
BCIS The information received may be used for eligibility
and benefit determination determinations.

e. Theagency department has entered into an agreement
with the department of workforce development under-which
the-agency-will to provide services to family investment pro-
gram clients participating in the PROMISE JOBS program as
described at 441—Chapter 93. Information necessary to
carry out these duties shall be shared with the agency depart-
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ment of workforce devel opment, as well as with the-agency’s
its subcontractors.

The department has entered into an agreement with the de-
partment of human rights to provide servicesto family invest-
ment program clients participating in the family devel opment
and sdlf-sufficiency program as described at 441—Chapter
165. Information necessary to carry out these duties shall be
shared with the department of human rights, as well aswith
that agency’s subcontractors.

f.  No change.

g. The department has entered into an agreement with
the department of education, vocational rehabilitation, dis-
ability determination services, to assist with Medicaid dis-
ability determinations.

h. The department has entered into an agreement with
the department of education to share information that assists
both schools and department clients in carrying out the
annual verification process required by the United Sates De-
partment of Agriculture, Food and Nutrition Service. That
federal agency requires the department of education and lo-
cal schoolsto verify eigibility of a percentage of the house-
holds approved for free-meal benefits under the school lunch
program.

When a department office receives a written request from
the local school, the department office responds in writing
with the current family investment program and food assis-
tance program status of each recipient of free mealslisted in
therequest. Other client-specific information is made avail-
able only with written authorization from the client.

9.10(5) Release tocourt for judicial and administrative
proceedings. Information is released to the court as required
in lowa Code sections 125.80, 125.84, 125.86, 229.8, 229.10,
229.13, 229.14, 229.15, 229.22, 232.48, 232.49, 232.52,
23271 232.71B, 232.81, 232.97, 232.98, 232.102, 232.111,
232.117 and 235B-1 235B.3.

a. The department may disclose protected health infor-
mation in the course of any judicial or administrative pro-
ceeding in response to an order of a court or administrative
tribunal, provided that the department discloses only the pro-
tected health information expressly authorized by the order
and the court makes the order knowing that theinformation is
confidential.

b. When a court subpoenas information that the agency
department is prohibited from releasing, the agency depart-
ment shall advise the court of the statutory and regulatory
provisions against disclosure of the information and shall
disclose the information only on order of the court.

9.10(6) Fraud. Information concerning suspected fraud
or misrepresentation to obtain-agency department services or
assistance is disclosed to the department of inspections and
appeals and to law enforcement authorities.

9.10(7) Servicereferras. Information concerning clients
may be shared with purchase of service providers under con-
tract to the agency department.

a. Information concerning the client’s circumstances
and need for service is shared with prospective providers to
obtain placement for the client. If the client is not accepted
for service, all written information released to the provider
shall be returned to the agency department.

b. When theinformation needed by the provider is men-
tal health information or substance abuse information, the
chent’s subject’s specific consent is required in subrule
9.3(4).

9.10(8) Medicaid billing. Only the following information
shall be released to bonafide providers of medical servicesin
the event that the provider is unable to obtain it from the sub-
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ject and is unable to complete the Medicaid claim form with-
out it:

a Patient identification number.

b. Health coverage code as reflected on the subject’s
medical card.

c. The subject’s date of birth.

d. The subject’s eligibility status for the month that the
service was provided.

e. Theamount of spenddown.

f.  The bills used to meet spenddown.

9.10(9) County hilling. Information necessary for billing
is released to county governments that pay part of the cost of
carefor
intermediate care facility services for the mentally retard-
ed under subrule 82.14(2); or Medicaid waiver services
under rule 441—83.70(249A) or 441—
83.90(249A). Thisinformation includes dlient names, identi-
fying numbers, provider names, number of days of care,
amount of client payment, and amount of payment due.

9.10(10) Child support recovery. The child support re-
covery unit has access to information from most agency de-
partment records for the purpose of establishing and enforc-
ing support obligations. Information about absent parents
and recipients of child support servicesis released according
to the provisions of lowa Code chapters 234, 252A, 252B,
252C, 252D, 252E, 252F, 252G, 252H, 2521, 252J, 252K,
598, 600B, and any other support chapter. Information is
also released to consumer reporting agencies as specified in
rule 441—95.12(252B).

9.10(12) Abuseinvestigation. The central abuse registry
disseminates child abuse information and dependent adult
abuse information as provided in lowa Code section sections
235A.15 and 235B.7, respectively

. Reports of
child abuse and dependent adult abuse investigations are sub-
mitted to the county attorney as required in lowa Code sec-
tions 232.71 232.71B and 235B.1 235B.3. Results of thein-
vestigation of areport by amandatory reporter are communi-
cated to the reporter as required in lowa Code sections
235A.17(5 2) and 235A.15(2)“-> “ b" (5).

Adopt new subrule 9.10(15) asfollows:

9.10(15) Disclosuresto law enforcement.

a. Disclosures by workforce members who are crime
victims. The department is not considered to have violated
the requirements of this chapter if amember of its workforce
who isthe victim of acrimina act discloses confidentia in-
formation to alaw enforcement official, provided that:

(1) The confidential information disclosed is about the
suspected perpetrator of the criminal act and intended for
identification and location purposes; and

(2) The confidential information disclosed is limited to
the following information:

Name and address.

Date and place of birth.

Social security number.

ABO blood type and Rh factor.

Type of injury.

Date and time of treatment.

Date and time of death, if applicable.

A description of digti ngwshl ng physical characteris-
tics, includi ng height, weight, gender, race, hair and eye col-
or, presence or absence of facia hair (beard or moustache),
scars, and tattoos.

b. Crimeon premises. The department may discloseto a
law enforcement official protected health information that
the department believesin good faith constitutes evidence of
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criminal conduct that occurred on the premises of the depart-
ment.

c. Decedents. The department may disclose protected
health information to alaw enforcement official about a sub-
ject who has died when the death resulted from child abuse or
neglect or the death occurred in a department facility.

d. Other. The department may disclose confidentia in-
formation to alaw enforcement official when otherwise re-
quired or allowed by this chapter, such as disclosures about
victims of child abuse or neglect; disclosuresto avert athreat
to health or safety, or to report suspected fraud; disclosures
required by due process of law, such as disclosures for judi-
cia and administrative proceedings; or other disclosuresre-
quired by law.

Amend subrules 9.10(17), 9.10(18), and 9.10(19) as fol-
lows:

9.10(17) Research. Information that does not identify in-
dividual clients may be disclosed for research purposes with
the consent of the division-director administrator responsible
for the records. The division director administrator shall in-
vestigate the credentials of the researcher.

a. Mental health information may be disclosed for pur-
poses of scientific research as provided in lowa Code section
228.5, subsection 3, and section 229.25. Requeststo do re-
search involving records of an-agency-institution a depart-
ment facility shall be approved by the research-committeeof

designated authority.

b. Abuse registry information may be disclosed for re-
search purposes as provided in rules
441—175.42(235A) and 441—176.11(235B) and authorized
by lowa Code sections 235A-15(2)“f* 235A.15(2)" €’ (1) and
235B.1(4)“a" 235B.6(2)" € (1).

c. For research relating to protected health information,
the researcher shall provide the department with information
about the nature of the research, the protocol, the type of in-
formation being requested, and any other relevant informa-
tion that is available concerning the request. If the research-
er feelsthat contact with the subject is needed, the researcher
shall demonstrate to the department that the research cannot
be conducted without contact with the subject. The research-
er shall pay for the costs of obtaining authorizations needed
to contact the subjects and for the cost of files and prepara-
tion needed for the research.

9.10(18) Hmminent-harm Threat to health or safety.

a. All programs. A client’s name, identification, loca-
tion, and details of a client’s threatened or actual harm to
agency department staff or property may be reported to law
enforcement officials. Other information regarding the cli-
ent’s relationship to the agency department shall not be re-
leased.

When an-agency a department staff person believes acli-
ent intends to harm someone, the staff person may warn the
intended victim or police or both. Only the name, identifica
tion, and location of the client and the details of the client’s
plan of harm shall be disclosed.

b. Protected health information. The department may,
consistent with applicable law and standards of ethical con-
duct, use or disclose protected health information, if the de-
partment, in good faith, believes the use or disclosure:

(1) Isnecessary to prevent or lessen a serious and immi-
nent threat to the health or safety of a person or the public;
and isto a person or persons reasonably able to prevent or
lessen the threat, including the target of the threat; or

(2) Is necessary for law enforcement purposes as de-
scribed in this chapter.
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c. When the department uses or discloses protected
health information pursuant to paragraph 9.10(18)“ b,” the
department is considered to have acted in good faith if the ac-
tion is based on the department’s actual knowledge or on a
credible representation by a person with apparent knowledge
or authority.

9.10(19) Federalrequirements Required by law.

a. Information is shared with other agencies without a
contract or written agreement when federal law or regula-
tionsrequireit.

b. The department may use or disclose protected health
information to the extent that use or disclosureisrequired by
law and the use or disclosure complieswith and islimited to
the relevant requirements of the law.

c. Sate law shall preempt rules in this chapter about
protected health information when any one of the following
conditions exists:

(1) Exception granted by Secretary of Health and Human
Services. A determination is made by the Secretary of Health
and Human Services under 45 CFR 160.204 as amended to
August 14, 2002, that the provision of state law:

1. Isnecessary:

» To prevent fraud and abuse related to the provision of
or payment for health care;

e To ensure appropriate state regulation of insurance
and health plans to the extent expressly authorized by statute
or regulation;

» For datereporting on health care delivery or costs; or

» [For purposes of serving a compelling need related to
public health, safety, or welfare, and, if a requirement under
this chapter is at issue, the Secretary of Health and Human
Services determines that the intrusion into privacy is war-
ranted when balanced against the need to be served; or

2. Has as its principal purpose, the regulation of the
manufacture, registration, distribution, dispensing, or other
control of any controlled substances, as defined in 21 U.SC.
802, or that is deemed a controlled substance by state law.

(2) Sate law more stringent. The provision of state law
relates to the privacy of protected health information and is
more stringent than a requirement of this chapter, within the
meaning of “ more stringent” found at 45 CFR 160.202 as
amended to August 14, 2002.

(3) Reporting requirements. The provision of state law,
including state procedures established under the law, as ap-
plicable, provides for the reporting of disease or injury, child
abuse, hirth, or death, or for the conduct of public health sur-
veillance, investigation, or intervention.

(4) Requirements related to audits, monitoring, evalua-
tion, licensing, and certification. The provision of state law
requires a health plan to report, or to provide accessto, infor-
mation for the purpose of management audits, financial au-
dits, program monitoring and evaluation, or the licensure or
certification of facilities and persons.

Adopt new subrules 9.10(21) through 9.10(29) as follows:

9.10(21) Treatment, payment, or health care operations.

a. The department may use or disclose protected health
information for treatment, payment, or heath care opera
tions, as described in this paragraph, except for psychothera-
py notes, which are subject to the limits described in para-
graph 9.10(21)“b.” The use or disclosure shall be consistent
with other applicable requirements of this chapter.

(1) The department may use or disclose protected health
information for its own treatment, payment, or health care
operations.

(2) The department may disclose protected health infor-
mation for treatment activities of a health care provider.
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(3) The department may disclose protected health infor-
mation to another covered entity or a health care provider for
the payment activities of the person or organization that re-
ceives the information.

(4) The department may disclose protected health infor-
mation to another covered entity for health care operations
activities of the covered entity that receives the information,
if each covered entity either has or had arelationship with the
person who is the subject of the protected health information
being requested, the protected health information pertains to
the relationship, and the disclosureiis:

1. For apurposelisted in numbered paragraph “1” or “2”
of the definition of health care operationsin 45 CFR 164.501
as amended to August 14, 2002; or

2. For the purpose of health care fraud and abuse detec-
tion or compliance.

b. The department may use or disclose psychotherapy
notes without an authorization for any one of the following
reasons:

(1) To carry out the following treatment, payment, or
health care operations:

1. Use by the originator of the psychotherapy notes for
treatment.

2. Useor disclosure by the department for its own train-
ing programs in which students, trainees, or practitionersin
mental health learn under supervision to practice or improve
their skillsin group, joint, family, or individual counseling.

3. Useor disclosure by the department to defend itself in
alegal action or other proceeding brought by the subject.

(2) When required by the Secretary of Health and Human
Services to investigate or determine the department’s com-
pliance with federal HIPAA regulations.

(3) For hedlth oversight activities, as described at subrule
9.10(2), with respect to the oversight of the originator of the
psychotherapy notes.

(4) When necessary to prevent or lessen a serious and im-
minent threat to the health or safety of a person or the public
as described at subrule 9.10(18).

(5) When required by law as described at subrule
9.10(19).

(6) To disclose protected health information in the desig-
nated record set to a coroner or medical examiner as de-
scribed at subrule 9.10(24).

9.10(22) Public health activities. The department may
disclose protected health information for the public health
activities and purposes described in this subrule. Thisdisclo-
sure is in addition to any other disclosure to a public health
authority allowed by this chapter, such as adisclosureto re-
port child abuse or neglect. For the purposes of thissubrule, a
public health authority includes state and local health depart-
ments, the Food and Drug Administration (FDA), and the
Centersfor Disease Control and Prevention.

a. The department may disclose protected health infor-
mation to a public health authority that is authorized by law
to collect or receive the information for the purpose of pre-
venting or controlling disease, injury, or disability.

(1) Theinformation that may be disclosed includes, but is
not limited to, the reporting of disease, injury, vital events
such as hirth or death, and the conduct of public health sur-
veillance, public health investigations, and public health in-
terventions.

(2) At the direction of a public health authority, the de-
partment may also report this information to an official of a
foreign government agency that is acting in collaboration
with a public health authority.
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b. The department may disclose protected health infor-
mation to a person or organization that is subject to the juris-
diction of the FDA for public health purposes related to the
quality, safety, or effectiveness of an FDA-regulated product
or activity for which that person or organization has responsi-
bility. These purposes include:

(1) To collect or report adverse events (or similar activi-
ties with respect to food or dietary supplements), product de-
fects or problems (including problems with the use or |abel-
ing of aproduct).

(2) Totrack FDA-regulated products.

(3) To enable product recalls, repairs, or replacement, or
lookback (including locating and notifying subjects who
have received products that have been recalled, withdrawn,
or are the subject of lookback).

(4) To conduct postmarketing surveillance.

c. The department may disclose protected health infor-
mation to a person who is at risk of contracting or spreading a
disease or condition. The disclosure must be necessary to
carry out public health interventions or investigations or to
notify aperson that the person has been exposed to a commu-
nicabl e disease to prevent or control the spread of the disease.

9.10(23) Victims of domestic violence. The department
shall disclose confidential information about an individual
whom the department reasonably believes to be a victim of
domestic violence when required by state law.

9.10(24) Disclosuresto coroners, medical examiners, and
funeral directors.

a. Coroners and medical examiners. The department
may disclose protected health information about a subject
that is contained in the designated record set to a coroner or
medical examiner for the purpose of identifying a deceased
person, determining a cause of death, or other duties as au-
thorized by law.

b. Funeral directors. The department may disclose pro-
tected health information about a subject that is contained in
the designated record set to funera directors, consistent with
applicable law, as necessary to carry out their duties with re-
spect to the decedent. |If necessary for funera directors to
carry out their duties, the department may disclose the pro-
tected health information before, and in reasonabl e anticipa-
tion of, the subject’s death.

9.10(25) Disclosures for cadaveric organ, eye or tissue
donation purposes. The department may disclose protected
health information about a subject that is contained in the
designated record set to organ procurement organizations or
other organizations engaged in the procurement, banking, or
transplantation of cadaveric organs, eyes, or tissue for the
purpose of facilitating organ, eye or tissue donation and
transplantation. The department shall make a disclosure only
when the disclosure has been approved by the deceased sub-
ject’s authorized legal representative and there is evidence
that the decedent had given approval for organ, eye, or tissue
donation procedures before the decedent’s death.

9.10(26) Specialized government functions. Protected
health information may be shared under the circumstances
described at 45 CFR 164.512, paragraph “k,” as amended to
August 14, 2002, if otherwise allowable under state law, such
as sharing protected health information with the Social Secu-
rity Administration in determining Medicaid eligibility for
supplemental security income applicants and recipients.

9.10(27) Whistle blowers. The department is not consid-
ered to have violated the requirements of this chapter when a
member of its workforce or a business associate discloses
protected health information, provided that:

a.  The workforce member or business associate has a
good-faith belief that the department or a business associate
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has engaged in conduct that is unlawful or otherwise violates
professional or clinical standards, or has provided care, ser-
vices, or conditions that potentially endanger one or more pa-
tients, workers, or the public; and

b. The disclosure is made to one of the following:

(1) A health oversight agency or public health authority
authorized by law to investigate or oversee conduct or condi-
tions for the purpose of reporting the allegation of failure to
meet professional standards or misconduct.

(2) An appropriate health care accreditation organization.

(3) Anattorney retained by or on behalf of the workforce
member or business associate for the purpose of determining
the legal options of the workforce member or business asso-
ciate.

9.10(28) Secondary to a use or disclosure of protected
health information. The department may use or disclose pro-
tected health information that is secondary to ause or disclo-
sure otherwise permitted or required by these rules, such as
when avisitor in afacility overhears a doctor speaking to a
subject about the subject’s health.

9.10(29) De-identified data or alimited data set.

a. De-identified information. The department may use
or disclose protected health information to create informa-
tion that is de-identified under the conditions specified in 45
CFR 164.514, paragraphs “a’ through “c,” as amended to
August 14, 2002.

b. Limited dataset. The department may use or disclose
alimited data set under the conditions specified at 45 CFR
164.514, paragraph “e,” as amended to August 14, 2002,
when the department enters into a data use agreement for re-
search, public health, or health care operations.

ITEM 13. Amend rule 441—9.11(22) as follows:

441—9.11(22) Availability of records. Thisrule lists the
agency department records which are open to the public,
those which are confidential, and those which are partialy
open and partially confidential.

Department records are listed by category accord-
ing to the lega basis for confidentia treatment (if any). A
single record may contain information from several catego-
ries.

The agency department administers severa federally
funded programs and is authorized by lowa Code section
22.9 to enforce confidentiality standards from federal law
and regulation as-are required for receipt of the funds. Where
federal authority is cited in this rule, the department has de-
termined that the right to examine and copy public records
under lowa Code section 22.2 would cause the denia of
funds, services, or essential information from the United
States government that would otherwise be available to the
agency department.

The chart indicates whether the records in this category
contain personally identifiable information and indicates the
legal authority for confidentiality and for the collection of
personally identifiable information.

Abbreviations are used in the chart as follows:

Code Meaning

(0] The records are open for public inspection.

C The records are confidential and are not open to
public inspection.

o/C The record is partly open and partly confidential.

Pl Personally identifiable information

NA Not applicable
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PERSONALLY LEGAL
TYPE OF LEGAL AUTHORITY FOR IDENTIFIABLE | AUTHORITY FOR
DESCRIPTION OF RECORD RECORD CONFIDENTIALITY INFORMATION | Pl INFORMATION
Records of council, commission and o/C lowa Code 21.5(4) No NA
statutory committees
Pharmaceutical and therapeutics o/C 42 U.SC. 8§1396r(8)(b)(3)(D) No NA
committee records (including and lowa Code 550
information related to the prices
manufacturers or wholesalers
charge for pharmaceuticals)
Rule making (0] NA No NA
Declaratory ruling order records o/C lowa Code 217.30 No NA
Rules and policy manuals (0] NA No NA
State plans (0] NA No NA
Publications (0] NA No NA
Statistical reports 0] NA No NA
Financial and administrative records (0] NA No NA
Personnel records o/C lowa Code 22.7(11) Yes lowa Code 217.1
Contracts and interagency (0] NA No NA
agreements
Grant records
¢ Child abuse prevention 0] NA No NA
= Domestic-abuse a] NA No NA
» Displaced-homemaker o NA No NA
e Mental health/mental retardation (0] NA No NA
genera allocation
¢ Mental health/mental retardation (0] NA No NA
specia alocation
e Developmental disabilities basic 0] NA No NA
« Alcohol/drug abuse/mental health (0] NA No
block
e National Institute of Mental Health (0] NA No
» Gamblersassistance o NA No NA
¢ Pregnancy prevention 0] NA No NA
 Juvenile community-based (0] NA No NA
services
¢ Runaway prevention 0] NA No NA
Collection service center payment (0] NA: lowa Code 252B.9(2) Yes lowa Code 252B-13
records 252B.9, 252B.13A,
252B.16
Licensing, registration and approval
 Juvenile detention and shelter care o/C lowa Code 217.30 No NA
facilities
» Adoption investigators (0] NA Yes lowa Code 600.2
¢ Supervised apartment living 0] NA No NA
arrangement
e Mental health providers 0] NA No NA
e Family-life homes o/C lowa Code 217.30 Yes lowa Code 234.6
¢ Foster care facilities o/C lowa Code 237.9 Yes lowa Code 237
e Day Child care facilities o/C lowa Code 237A.7 Yes lowa Code 237A
e Child-placing agencies o/C lowa Code 238.24 No NA
¢ Hedlth care facilities o/C lowa Code 135C.19 No NA
Appeal records oIC lowa Code 217.30 Yes lowa Code 217.1
Litigation files o/C lowa Code 217.30, 22.7(4), 622.10 Yes lowa Code 217.1
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¢ Department of revenue and
finance

PERSONALLY LEGAL
TYPE OF LEGAL AUTHORITY FOR IDENTIFIABLE | AUTHORITY FOR
DESCRIPTION OF RECORD RECORD CONFIDENTIALITY INFORMATION | Pl INFORMATION
Service provider records
e Purchase of service providers o/C lowa Code 217.30 Yes lowa Code 234.6
e Medicaid providers o/C lowa Code 217.30, 42 U.S.C. 1396&(7), Yes lowa Code 249A.4
42 CFR 431.300 to 307 as amended to
October1.-1987 November 13, 1996
¢ Residential care facilities o/C lowa Code 217.30 No NA
All service or assistance client C lowa Code 217.30 Yes lowa Code 217.1
records
¢ AidtoDependent Children Family C lowa Code 217.30; ; 42 U.S.C. 8602(a) Yes lowa Code
investment program (91) and §13064; 45 CFR 205.50-as 239 239B
amended-to-Oct1,-1987
e Child care assistance C lowa Code 237A.13 Yes lowa Code 237A
e State supplementary assistance C lowa Code 217.30 Yes lowa Code 249
e Medicaid C lowa Code 217.30; 42 U.S.C. §1396a(7); Yes lowa Code 249A .4
42 CFR 431.300 to 307 as amended to
October1.-1987 November 13, 1996
e HAWK-I C lowa Code 5141; 42 CFR 457.1110 as Yes lowa Code 5141.4
amended to January 11, 2001
¢ Food Stamps assistance C lowa Code 217.30; 7 U.S.C. §2020(e)8 Yes lowa Code 234.6
and 7 CFR 272.1 (c) and (d) as amended
to January 1, 1987
e Foster care C lowa Code 237.9 Yes lowa Code 237.3to
2375
e Title IV-E foster care and adoption C lowa Code 217.30; 42 U.S.C. §671(8)(8); Yes lowa Code 217.1,
assistance 45 CFR 1355.30(1); as amended to lowa Code 600.17
Oct-1,-1986 November 23, 2001 to 600.22
¢ Refugee resettlement C lowa Code 217.30; 45 CFR 400.27 as Yes lowa Code 217.1
amended to October-1,-1987 March 22,
2000
¢ Substance abuse C lowa Code 125.37 and 125.93; 42 U.S.C. Yes lowa Code
8§29 dd. 3 and ee. 3; 42 CFR § Part 2; as 125, 218,
amended to October 1, 1987 2002; 219 and 234.6 and
38 U.S.C. 84132 249A 4
e State institution resident records C lowa Code 218.22, 229.24 and 229.25 Yes lowa Code 218.1
Program records
e Child support recovery o/C lowa Code 252B.9 and 252G.5; 45 CER Yes lowa Code
42 U.SC. 8654(26), 42 U.S.C. 8654a(d) 252A, 252B, 252C,
252D, 252E, 252F,
252G, 252H, 598;
and-600B. 252,
252], 252K, and
lowa Code 144.13,
144.26, 232.147,
234.39, 595.4,
598.22B, and
600.16A
e Child abuse C lowa Code 235A.13, 235A.15, 235A.16, Yes lowa Code
and 235A.17 235A.14
¢ Dependent adult abuse C lowa Code 235B.1, par 4(a) Yes lowa Code 235B.1
¢ Adoption C lowa Code 600.16 and 600.24 Yes lowa Code 600.8
and 600.16
Client records may contain
information from restricted
sources:
¢ Federa tax returns C lowa Code 422.20(2); 26 U.S.C. 86103 Yes lowa Code 217.1,
234.6(7), 239 239B,
249A, 252B
C lowa Code 421.17, 422.20(1) Yes lowa Code 252B.5

and 252B.9
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PERSONALLY LEGAL
TYPE OF LEGAL AUTHORITY FOR IDENTIFIABLE | AUTHORITY FOR
DESCRIPTION OF RECORD RECORD CONFIDENTIALITY INFORMATION | Pl INFORMATION
¢ Department of Employment Cc lowa Code 217.30; 42 U.S.C. §503(d) Yes lowa Code 217.1,
Services workforce development and (e) 234.6(7), 239 239B,
249A, 249C,
252B.9
* Income and €eligibility verification C lowa Code 217.30; 42 U.S.C. §1230 b-7 Yes lowa Code 217.1,
system 234.6(7), 239 2398,
249A
» Department of public safety C lowa Code 692.2, 692.3, 692.8 Yes lowa Code 237.8,
and 692.18 237A.5, 252B.9
¢ U.S. Department of Health and C lowa Code 217.30; Yes lowa Code 217.1,
Human Services 42 CFR § Part 401.134(c), 234.6(7), 239 239B,
as amended to October 1, 1987 2002 249, 249A, 252B
* Peer review organization C lowa Code 217.30; 42 U.S.C. §1320c-9 Yes lowa Code 249A .4
« Juvenile court C lowa Code 232.48, 232.97 and 232.147 to Yes lowa Code 232 and
232.151 234.6
Other information
¢ Mental health information C lowa Code 228.2(1) Yes lowa Code 217,
219, 222, 229
* Information received by alicensed C lowa Code 154C.5 Yes lowa Code 217.1
social worker
* Debtors to the department C lowa Code 537.7103(3) Yes lowa Code 217.1
¢ Health care facility complaint and C lowa Code 135C.19 No lowa Code 249A .4,
citation records 135C.19
» Hospital records, medical records, C lowa Code 22.7,(2) Yes lowa Code 218,
and professiona counselor records 219, 222, 229
e Privileged communication and C lowa Code 22.7(4), lowa Code of No NA
work products of attorneys Professional Responsibility for Lawyers,
representing the department Canon 4
e Identity of volunteer informant C lowa Code 22.7(18) No lowa Code 217.1
who does not consent to release
 School records C lowa Code 22.7(1) Yes lowa Code 218.1
and 234.6
e Library circulation records Cc lowa Code 22.7(13) and (14) No lowa Code 217.1
¢ Sealed bids prior to public opening Cc lowa Code 72.3 No NA
» Protected health information Cc HIPAA Yes lowa Code 218.1,
249A.4, 5141 .4

ITEM 14. Amend rule 441—9.12(22,252G) as follows:

Amend subrule 9.12(1) asfollows:

Amend the introductory paragraph as follows:

9.12(1) Nature and extent. The personally identifiable in-
formation collected by the agency department varies by the
type of record. The nature and extent of personally identifi-
able information is described below:

Amend paragraph “a,” introductory paragraph and sub-
paragraphs (1), (3), (4), (5), and (6), asfollows:

a. Recipients of assistance. Severa different types of
agency department records contain personaly identifiable
information about recipients of assistance programs such as
food stamps assistance, Medicaid,
the family investment program, child care assistance, state
supplementary assistance, refugee cash and medical assis-
tance, and commodity supplemental foods.

(1) Client casefile. Local office casefiles contain identi-
fying information, demographic information, household
composition, and income and resource information about ap-
plicants for and recipients of assistance, aswell as any other
persons whose circumstances must be considered in deter-
mining ligibility. Records may contain information about
employment, disability, or social circumstances. Records
identify the kind and amount of benefits received and what
proof was obtained to verify the recipient’s dligihility. Case

files contain correspondence, appeal requests and decisions,
and documentation of agency department actions.

(3) Dataprocessing systems. Client identifying informa-
tion, eligibility data, and payment data are kept in the auto-
mate@ben@%ealeul%@n%@)sy&em foIIOW| ng wstems

these records are also kept on microfiche.

System Function
Automated Benefit Determines eligibility for FIP, food
Calculation System assistance, and Medicaid
Automated Child Inactive child abuse/neglect system
Abuse and Neglect

System

Appeals Logging and  Tracks client appeals

Tracking System

BCCT Program Establishes Medicaid eligibility for

breast and cervical cancer clients
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System Function
Change Reporting Tracks client-reported changes and
System produces forms needed for

client-reported changes

Tracks clients using diversion
benefits

Electronically issues food assistance

Diversion System

Electronic Payment
Processing and

Inventory Control

System

Eligibility Tracking Tracks clients' FIP eligibility and
System hardship status

Family and Children's  Tracks foster care, adoption,
Services System family-centered and family
preservation services

Food assistance accuracy tool used
to record case reading information
Health insurance premium payment

Food Stamps Case
Reading Application
Health Insurance
Premium Payment

System

lowa Collection and Tracks child support recovery
Reporting System processes

lowa Central Child support new hire reporting
Employee Registry system

lowa Eligibility Federal social security number

verification and benefits

Assigns group codes for lowa Plan

clients

Individualized Services Used to establish facility eligibility,

Information System process data to and from ABC and

Medicaid fiscal agent, establish

waiver services, providers, and

eligibility

Displays benefit issuances for FIP

and food assistance

Authorizes foster care service units

Accounting system for billing and

payment for Medicaid for employed

people with disabilities program

Managed Health Care  Assigns managed health care

Program providersto clients

Medicaid Management

Information Systems
Medicaid Fiscal
Agent System
Medicaid Eligibility  Assigns Medicaid coverage to clients
System

Over payment

Recoupment System

Verification System
lowa Plan Program

I ssuance History

KACT System

MEPD Premium
Payment Program

Processes clients' Medicaid claims

Used to recover money from FIP,
Food Assistance, Medicaid, Child
Care Assistance, PROMISE JOBS,
and HAWK-I clients

Public Information Data exchange between states

Exchange

PJCASE lowa Wor kforce Devel opment
interface with PROMISE JOBS

Purchase of Social Purchased services (mostly child

Services System care and in-home health clients)

Presumptive Eligibility Establishes Medicaid eigibility for
Program presumptive eligibility clients
Quality Control System  Selects sample for quality control
review of dligibility determination
RTSClaims Processing Processes rehabilitative treatment

System claims for federal match

Sate Data Exchange Sate data exchange information for

Display supplemental security income
recipients
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System Function
Social Security Buy-In Medicare premium buy-in
System
Social Services
Reporting System
Satewide Tracking of
Assessment Reports

(4) Quality control records. Files are developed on-se-

containing data required to verify the correct-

ness of agency department eligibility and benefit decisions
for selected clients.

(5) Appeals. Records containing client eligibility and
payment information are created by the department of in-
spections and appeals when aclient (or, for Medicaid, a pro-
vider) requests a hearing on an-agency a department action.

(6) Fraud. When aclient is sus-
pected of fraud, the department of inspections and appeals
generates an investigative record i

containing information per-
tinent to the circumstances of the case.

Amend paragraph “b,” introductory paragraph and sub-
paragraphs (1), (5), (7), and (8), asfollows:

b. Recipientsof social services. Severa kinds of agency
department records contain personally identifiable informa-
tion about applicants for and recipients of direct or purchased
social services.

(1) Client case records. Local offices create client case
files containing identifying information and demographic in-
formation; income data; information substantiating the need
for services, which may include medical, psychological or
psychiatric reports; social history; the agency department
evaluation of the client’s situation; documentation of agency
department actions; and provider reports. Records may con-
tain court orders and reports.

(5) Adoption records. The bureau-of-adult-children;-and

department keeps a master card file on all
adoptions in lowa as required in lowa Code section 235.3,
subsection 7. Thisrecord is also kept on microfilm.

The lowa Adoption Exchange contains records on special
needs children available for adoption and on families that
have indicated an interest in adopting special needs children.

The bureau department also keeps records on adoptionsin
which the-agency it has provided services. These files in-
clude the home study, information about the child, and legal
documents. These records are also kept on microfiche.

(7) Interstate compact records. The bureau-of-adult,chil-

department maintains records on
pl acement of children across state lines. These records con-
tain identifying information about the children and the condi-
tions of their placement, aswell as progress reports. Some of
the records are kept on microfiche.

(8) Guardianship records. The bureau-of-adult;-children;

department maintains records on al chil-
dren under the its guardianship of the agency. The records
concern the children’s characteristics and placements. Some
of these records are kept on microfiche.

Amend paragraph “ €” asfollows:

e. Collection services center. The collection services
center mar ntar ns records of support orders issued or f|Ied in

Services reporting system for direct
and purchased services

Tracks child abuse reports

that have b%n converted to the coll ectl on servrces center sys-
tem. These recordsidentify the person paying and the person
receiving support, specify the support obligations, and con-
tain arecord of payments made. Most records are on an auto-
mated data processing system. Paper records may also be
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kept, including conversion documents, orders, and corre-
spondence.

Amend paragraphs“g” and “h” asfollows:

0. Regulatory fileson individua providers. Fileson in-
dividuals persons who apply to be licensed, certified, regis-
tered, or approved by the agency department contain identi-
fying information, a description of the person’s operation or
premises, an-agency and a department evaluation of the in-
formation collected. Files may contain data on criminal re-
cords and abuse registry records on the individual person and
any employees. Files may contain information naming cli-
ents served (for example, in complaints or incident reports).
Some of these records are al'so kept on microfilm.

h. Personnel files. The ageney department maintains
files containing information about employees, families and
dependents, and applicants for paid or volunteer positions
within the agency department. The files contain payroll rec-
ords, biographical information, medical information pertain-
ing to disability, performance reviews and evaluations, disci-
plinary information, information required for tax withhold-
ing and information concerning employee benefits, affirma
tive action reports, and other information concerning the
employer-employee relationship.

Amend subrule 9.12(2) asfollows:

Amend paragraph “a,” introductory paragraph and sub-
paragraph (2), asfollows:

a. Internal. All data processing systems operated by the
agency department which have comparable personally iden-
tifiable data elements permit the matching of personally
identifiable information. (See subrule 9.12(1) for a descrip-
tion of these systems.) Matches which are routinely done in-
clude the following:

(2) The automated benefit calculation system matches
with the Medicaid eligibility system, the facility payment
system, the child support collections system, the employment
and training systems, the electronic pay-
ment processing and inventory control system, the eligibility
tracking system, the Medicare buy-in system, the individual -
ized services information system-waiver payment system,
and the income €ligibility and verification system.

Amend paragraph “b,” subparagraphs (1), (3), (5), and
(8), asfollows:

(1) The state data exchange matches information on
ageney department clients with records on recipients of sup-
plemental security income.

(3) The income and eligibility verification system
matches information on ageney department clients with in-
come records from department of
workforce development records on unemployment com-
pensation and wages, tax records from the Internal Revenue
Service, wage records and social security benefit records
from the Social Security Administration, and public assis-
tance records from other states.

(5) Data on ageney department clients is matched with

mrssmn#vr{h the adml nlsterl ng agency for the Joblrammg
Partnership Workforce Investment Act, and with private
agencies working to help employers collect benefits under
the targeted jobs work opportunity tax credit program.

(8) A list of applicants for and recipients of the family in-
vestment program (FI P) thetamﬂymedreaLassstaneepre—
3 istance Medicaid
program and the food stamp assrstance program is matched
with records on lowa motor vehicle registration filesto assist
in the identification of countable resources.
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Amend paragraph “c,” introductory paragraphs and sub-
paragraphs (1), (2), and (6), asfollows:

c. Centralized employee registry (CER) database. The
CER receives data concerning employees and contractors
who perform labor in lowa. Information reported by lowa
employers about employees includes the employee’s name,
address, social security number, date of birth, beginning date
of employment, whether health insurance is available, and
when it may be available. Information reported by lowain-
come payers about contractors is limited to the contractor’s
name, address, social security number, and date of birth, if
known.

State agencies accessing the CER shall participate in pro-
portionate cost sharing for accessing and obtaining informa-
tion from the registry. Cost sharing shall include all costs of
performing the match including costs for preparing the tapes
and central processing unit time. Costs shall be specifiedina
28E agreement with each agency. CER matchesinclude the
following—Data data matches with:

(1) The child support collections and reporting system for
the establishment and enforcement of child and medical sup-
port obligations.

(2) Other DHS department of human services systems for
the purpose of gathering additional information and verifica-
tion for use in the determination of eligibility or calculation
of benefits.

(6) The department of inspections and appeals for the re-
coupment of debts owed to BHS the department of human
services.

ITEM 15. Amend rule 441—9.13(217) asfollows:

Amend subrules 9.13(2) and 9.13(3) asfollows:

9.13(2) Distribution prohibited. The agenecy department
shall not distribute materials such as holiday greetings, gen-
era public announcements, voting information, and alien
registration notices.

9.13(3) Distribution permitted. The agency department
may distribute materials directly related to the health and
welfare of clients, such as announcements of free medical ex-
aminations, availability of surplus food, and consumer
protection information.

ITEM 16.
9.14(17A,22):

441—9.14(17A,22) Special policies and procedures for
protected health information.

9.14(1) Minimum necessary. When using or disclosing
protected health information or when requesting protected
health information from another covered entity, the depart-
ment shall make reasonable efforts, as described in para-
graphs 9.14(1)“d’ through “e,” to limit protected health in-
formation to the minimum necessary to accomplish the in-
tended purpose of the use, disclosure, or request.

a. Thisreguirement does not apply in the following cir-
cumstances:

(1) Disclosuresto or requests by ahealth care provider for
treatment.

(2) Uses or disclosures made to the subject.

(3) Uses or disclosures made pursuant to an authorization.

(4) Disclosures made to the Secretary of Health and Hu-
man Services.

(5) Usesor disclosuresthat are required by law.

(6) Uses or disclosures that are required for compliance
with this chapter.

b. The department shall take the following actions:

Adopt the following new rule 441—
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(1) Identify those persons or classes of persons, as ap-
propriate, in its workforce who need access to protected
health information to carry out their duties.

(2) For each person or class of persons, identify the cate-
gory or categories of protected health information to which
accessis needed and any conditions appropriate to the access.

(3) Make reasonable efforts to limit the access of these
persons or classes.

c. For any type of disclosure that it makes on aroutine
and recurring basis, the department shall implement policies
and procedures (which may be standard protocols) that limit
the amount of the protected health information disclosed to
that reasonably necessary to achieve the purpose of the dis-
closure.

For all other disclosures, the department shall develop cri-
teria designed to limit the protected health information dis-
closed to the information reasonably necessary to accom-
plish the purpose for which disclosure is sought. The depart-
ment shall review requests for disclosure on an individual ba-
sisin accordance with the criteria.

The department may rely, if reasonable under the circum-
stances, on arequested disclosure as the minimum necessary
for the stated purpose when:

(1) Making permitted disclosuresto a public official, pro-
vided the public officia indicates that the information re-
guested is the minimum necessary for the stated purposes,

(2) Theinformation isrequested by another covered enti-
ty; or

(3) The information is requested for the purpose of pro-
viding professional services to the department by a profes-
sional who is a workforce member or business associate of
the department if the professional indicates that the informa-
tion requested is the minimum necessary for the stated pur-
pose.

d. Minimum necessary requests.

(1) When requesting information from other covered en-
tities, the department shall limit any request for protected
health information to that which is reasonably necessary to
accomplish the purpose for which the request is made.

(2) For arequest that is made on aroutine and recurring
basis, the department shall implement policies and proce-
dures (which may be standard protocols) that limit the pro-
tected health information requested to the amount reasonably
necessary to accomplish the purpose for which the request is
made.

(3) For al other requests, the department shall develop
criteria designed to limit the request for protected health in-
formation to the information reasonably necessary to accom-
plish the purpose for which the request is made and to review
requests for disclosure on an individual basis in accordance
with the criteria.

e. For all uses, disclosures, or requests to which the
minimum necessary requirements apply, the department
shall not use, disclose or request an entire medical record, ex-
cept when the entire medical record is specifically justified as
the amount that is reasonably necessary to accomplish the
purpose of the use, disclosure, or request.

9.14(2) Uses and disclosures for premium rating and re-
lated purposes. If ahealth plan receives protected health in-
formation for the purpose of premium rating or other activi-
tiesrelating to the creation, renewal, or replacement of a con-
tract of health insurance or health benefits, and if the health
insurance or health benefits are not placed with the health
plan, the health plan shall not use or disclose the protected
health information for any other purpose, except as may be
required by law.
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9.14(3) Verification and documentation.

a. Before any disclosure of protected health information,
the department shall obtain verification or documentation as
follows:

(1) Verify the identity of a person requesting protected
health information and the person’s authority to access pro-
tected health information, if the department does not know
the identity or authority of the person. This reguirement is
waived for disclosures to persons involved in the subject’s
care or for notification purposes, as described at subrule
9.7(3).

(2) Obtain any oral or written documentation, including
statements and representations, from the person requesting
the protected health information when this is a condition of
the disclosure under this chapter.

b. The following constitute appropriate verification or
documentation, if reasonable under the circumstances:

(1) Documentation, statements, or representations. The
department may rely on documentation, statements, or repre-
sentations that, on their face, meet the applicable require-
ments.

(2) Identity of public officials. When disclosure of pro-
tected health information is requested by a public officia or a
person acting on behalf of the public official, the department
may rely on any of the following to verify identity:

1. In-person presentation of an agency identification
badge, other officia credentials, or other proof of govern-
ment status.

2. A written request on the appropriate government |et-
terhead.

3. A written statement on appropriate government letter-
head that the person is acting under the government’s author-
ity or other evidence or documentation of agency, such asa
contract for services, memorandum of understanding, or pur-
chase order, that establishes the person is acting on behalf of
the public official.

(3) Authority of public officials. When the disclosure of
protected health information is requested by a public official
or aperson acting on behaf of the public official, the depart-
ment may rely on any of the following to verify authority:

1. A written statement of the legal authority under which
the information is requested.

2. If awritten statement would be impracticable, an oral
statement of the legal authority.

3. Anorder issued by ajudicia or administrative tribu-
nal.

(4) Exercise of professional judgment. The requirements
of this subrule are met if the department relies on the exercise
of professional judgment in use or disclosure to persons in-
volved in the subject’s care or for notification purposes, in
accordance with subrule 9.7(3), or acts on a good-faith belief
in making a disclosure to avert a serious threat to health or
safety, in accordance with subrule 9.10(18).

9.14(4) Notice of privacy practices for protected health
information. A subject has aright to adequate notice of the
uses and disclosures of protected health information that may
be made by the department, and of the subject’srights and the
department’s legal duties with respect to protected health in-
formation.

9.14(5) Right to receive an accounting of disclosures.
Within the limits described in this subrule, a subject has a
right to receive an accounting of the disclosures of protected
health information listed in paragraph 9.14(5)“a,” including
disclosuresto or by business associates of the department. A
subject shall request an accounting using Form 470-3985,
Request for aList of Disclosures.
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a. Disclosuresthat may beincluded in an accounting. A
subject’s right to receive an accounting of disclosures made
by the department, or to or by business associates of the de-
partment, is limited to the following disclosures that do not
require an authorization or an opportunity for the subject to
agree or object:

(1) For health oversight activities described at subrule
9.10(2).

(2) For judicial and administrative proceedings described
at subrule 9.10(5).

(3) For law enforcement purposes described at subrule
9.10(15).

(4) For averting athreat to health or safety described at
subrule 9.10(18).

(5) To meet requirements of law described at subrule
9.10(19).

(6) For public health activities described at subrule
9.10(22).

(7) For disclosures about suspected victims of domestic
violence described at subrule 9.10(23).

(8) For disclosures about suspected victims of abuse or
neglect described in 441—Chapter 9.

(9) To coroners, medical examiners, and funeral directors
described at subrule 9.10(24).

(10) For cadaveric organ, eye, or tissue donation de-
scribed at subrule 9.10(25).

(11) For specialized government functions described at
subrule 9.10(26), except those made for national security or
intelligence purposes.

(12) By whistle blowers as described at subrule
9.10(27).

b. Content of the accounting. The department shall pro-
vide the subject who submits Form 470-3985, Request for a
List of Disclosures, with awritten accounting of disclosures
that meets the following requirements.

(1) The accounting shall include disclosures of protected
health information that occurred during the six years (or the
shorter time requested by the subject) before the date of the
request. However, disclosuresthat occurred before April 14,
2003, are not included in an accounting.

(2) Except for limitations regarding multiple disclosures
to the same person or organization, the accounting shall in-
clude for each disclosure:

1. The date of the disclosure.

2. Thename of the organization or person who received
the protected health information and, if known, the address of
the organization or person.

3. A brief description of the protected health information
disclosed.

4. A brief statement of the purpose of the disclosure that
reasonably informs the subject of the basis for the disclosure
or, instead of the statement, a copy of the written request for a
disclosure.

(3) If, during the period covered by the accounting, the
department has made multiple disclosures of protected health
information to a person or organization requesting a disclo-
sure, the accounting may, with respect to the multiple disclo-
sures, provide:

1. The information required by subparagraph
9.14(5)"“b" (2), for the first disclosure during the accounting
period;

2. The frequency, periodicity, or number of the disclo-
sures made during the accounting period; and

3. Thedate of the last disclosure during the accounting
period.
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c. Timelimitsfor providing the accounting. The depart-
ment shall act on the subject’s request for an accounting no
later than 60 days after receipt of arequest, asfollows:

(1) The department shall provide the subject with the ac-
counting requested; or

(2) If the department is unable to provide the accounting
within these 60 days, the department may extend the due date
one time, for a period not to exceed 30 days. In order to ex-
tend the due date, the department shall provide the subject
with awritten statement of the reasons for the delay and the
date by which the department shall provide the accounting.
The department shall provide this written statement within
the 60-day period after receipt of the request for an account-
ing.

d. Feefor accounting. The department shall provideto a
subject one accounting without charge in any 12-month peri-
od. The department may impose areasonable, cost-based fee
for each subsequent request for an accounting by the same
subject within the 12-month period, as set forth in subrule
9.3(7), provided that the department:

(1) Informsthe subject in advance of the fee; and

(2) Providesthe subject with an opportunity to withdraw
or modify the request for a subsequent accounting in order to
avoid or reduce the fee.

e. Suspension of right. The department shall temporari-
ly suspend a subject’s right to receive an accounting of dis-
closures made to a health oversight agency or law enforce-
ment official, as permitted in this chapter, if the agency or of-
ficial provides the department with a statement that the ac-
counting would likely impede the agency’s activities and
specifies the time for which a suspension is required.

(1) If theagency or officia statement is submitted in writ-
ing, the department shall suspend the right to receive ac-
counting for the time specified by the agency or official.

(2) If the agency or official statement is made orally, the
department shall:

1. Document the statement, including the identity of the
agency or official making the statement;

2. Temporarily suspend the subject’s right to an account-
ing of disclosures subject to the statement; and

3. Limit the temporary suspension to no longer than 30
days from the date of the oral statement, unless the agency or
official statement is submitted in writing during that time.

9.14(6) Complaint procedure. A person who believesthe
department is not complying with the rules on protected
health information or with the applicable requirements of 45
CFR Part 160 as amended to August 14, 2002, or with the ap-
plicable standards, requirements, and implementation speci-
fications of 45 CFR of Subpart E of Part 164 as amended to
August 14, 2002, may file a complaint with the department’s
privacy office or with the Secretary of Health and Human
Services.

a. Complaintsto the department’s privacy office shall be
in writing and may be delivered personally or by mail to the
DHS Privacy Office, 1305 E. Walnut Street, First Floor, Des
Moines, lowa 50319-0114. Complaints regarding facilities
may be sent to the applicable facility.

b. Complaints to the Secretary of Health and Human
Services shall be made using the procedures set forth in 45
CFR 160.306 as amended to August 14, 2002.

9.14(7) Appeal rights.

a. If the subject disputes a decision by the privacy offi-
cer, the department’s designated licensed health care profes-
sional, or the facility administrator on any of the following
requests, the subject may appeal the decision in accordance
with 441—Chapter 7.
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(1) A request for restriction on use or disclosure of pro-
tected health information.

(2) A request for confidential communication of pro-
tected health information.

(3) A request for access to protected health information.

(4) A request to amend protected health information.

(5) A request for accounting of disclosures.

b. The privacy officer or facility shall assist the subject
in making the appeal, if needed.

c. Appealsshal be:

(1) Mailed to the Appeals Section, Fifth Floor, lowa De-
partment of Human Services, 1305 E. Walnut Street, Des
Moines, lowa 50319-0114; or

(2) Submitted electronically at www.dhs.stateiaus/
appeals.asp.

9.14(8) Record retention. Notwithstanding any other de-
partment rule to the contrary, protected health information
shall be retained for at least six years from the date of creation
or the date when the information last wasin effect, when re-
quired by 45 CFR 164.530, paragraph “j,” as amended to Au-
gust 14, 2002.

ITEM 17.
9.15(17A,22):

441—9.15(17A,22) Person who may exerciserightsof the
subject.

9.15(1) Adults. When the subject is an adult, including an
emancipated minor, the subject’s rights under this rule may
also be exercised by the subject’s legal or personal represen-
tative, except as provided in subrule 9.15(3).

9.15(2) Minors. Within the limits of subrule 9.15(3),
when the subject is an unemancipated minor, the subject’s
rights under this rule shall be exercised only by the subject’s
legal representative, except asfollows:

a.  When the department otherwise deals with the minor
as an adult, asin the case of minor parents under the family
investment program.

b. When otherwise specifically provided by law. How-
ever, minor subjects shall be granted access to their own rec-
ords upon request, subject to the limits in rule 441—
9.9(17A,22).

9.15(3) Exceptions.

a. Scope of authority. Legal and personal representa-
tives may act only within the scope of their authority. For
protected health information, the designation must reflect the
subject’s ability to make health care decisions and receive
protected health information. For example, court-appointed
conservators and protective payees appointed by the depart-
ment shall have access to and authority to release only the
following information:

(1) Name and address of subject.

(2) Amounts of assistance or type of services received.

(3) Information about the economic circumstances of the
subject.

b. Mental heathinformation. Only an adult subject or a
subject’s legal representative may consent to the disclosure
of mental health information. Records of involuntary hospi-
talization shall be released only as provided in lowa Code
section 229.24. Medical records of persons hospitalized un-
der lowa Code chapter 229 shall be released only as provided
in lowa Code section 229.25.

c. Substance abuse information. Only the subject may
consent to the disclosure of substance abuse information, re-
gardless of the subject’s age or condition.

d. Failureto actin good faith. If the department has rea-
son to believe that the legal or personal representativeis not

Adopt the following new rule 441—
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acting in good faith in the best interests of the subject, the de-
partment may refuse to release information on the authoriza-
tion of the legal or personal representative.

e. Abuse, neglect, and endangerment situations. Not-
withstanding a state law or any other requirement of this
chapter, the department, in the exercise of professiona judg-
ment, may elect not to treat a person as a subject’s personal
representative if:

(1) The department has reason to believe that the subject
has been or may be subjected to domestic violence, abuse, or
neglect by the person; or

(2) The department has reason to believe that treating the
person as a personal representative could endanger the sub-
ject.

f. Protected health information. A parent, guardian, or
other person acting in place of a parent who does not repre-
sent the minor for protected health information may still ac-
cess protected health information about the minor if required
by law.

g. Deceased subjects. If, under applicable law, an execu-
tor, administrator, or other person has authority to act on be-
half of a deceased subject or of the subject’s estate, the de-
partment shall treat that person as a personal representative.

h. Other. If, under applicable law, the subject of a confi-
dential record is precluded from having a copy of a record
concerning the subject disclosed to athird party, the depart-
ment shall not treat the third party as a personal representa-
tive.

ITEM 18. Amend 441—Chapter 9, implementation
clause, asfollows:

These rules are intended to implement lowa Code sections
17A.3, 22.11, 217.6 and 217.30, and |owa Code chapters 228
and 252G, and the Health Insurance Portability and Ac-
countability Act of 1996.

ITEM 19. Amend 441—Chapter 13 asfollows:
Strike “239"” and insert “239B” wherever it appears.
Strike “239.6" and insert “239B.4" wherever it appears.

ITEM 20. Amend subrule 13.5(4), paragraph “b,” sub-
paragraph (7), asfollows:

(7) Authorization for Release of Information, Form
PA-2206-0 470-0461, used whenever it is necessary to verify
information which is not covered by a specific release in or-
der to establish the correctness of eligibility and payment.

ITEM 21. Amend subrule 28.12(1) asfollows:

28.12(1) Information defined by statute as confidential
concerning current or former patients or residents of the
mental health institutes or hospital-schools shall not be re-
|eased to a person, agency or organi zation,-who that is not au-
thorized by law to have access to the information; unless the
patient or resident authorizes the release. Authorization shall
be given by using Form MH-2201-0 470-3951, Authoriza-
tion to Obtain or Release Health Care Information.

ITEM 22. Amend subrule 75.22(10) as follows:

75.22(10) Confidentiality. The department shall protect
the confidentiaity of persons participating in the programin
accordance with lowa Code section 141A.9. When it is nec-
essary for the department to contact a third party to obtain in-
formation in order to determine initial or ongoing eligibility,
a Consent to Release-or Obtain and Release Information,
Form 470-0429, shall be signed by the recipient authorizing
the department to make the contact.

ITEM 23. Amend subrule 93.109(2), paragraph “c,” as
follows:
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c. The FIA may incorporate a self-sufficiency plan
which the family has devel oped with another agency or per-
son, such as, but not limited to, Head Start, public housing
authorities, child welfare workers, and FaDSS grantees, so
long as that self-sufficiency plan meets the requirements of
these rules and is deemed by PROMISE JOBS staff to be ap-
propriate to the family circumstances. Participants shall au-
thorize PROMISE JOBS to obtain the self-sufficiency plan
and to arrange coordination with the manager of the self-
sufficiency plan by signing Form MH-2201-0 470-0429,
Consent to Release-or Obtain and Release Information.

ITEM 24. Amend subrule 93.111(1), paragraph “a,” sub-
paragraph (4), as follows:

(4) Participants shall have the option of substituting for
assessment | assessment information which they have com-
pleted with another agency or person such as, but not limited
to, WIA the department of workforce development, Head
Start, public housing authorities, child welfare workers, and
family development services. Participants shall authorize
PROMISE JOBS to obtain these assessment results by sign-
ing Form 470-0429, Consent to Release-or Obtain and Re-
lease Information. To be used in place of assessment I, the
assessment results must contain all or nearly all of theitems
from paragraph 93.111(1)“a’ above and must have been
completed within the past 12 months.

ITEM 25. Amend subrule 93.135(4), introductory para-
graph, asfollows:

93.135(4) Employment verification. When the informa-
tion is not available from any other source, participants shall
verify scheduled and actual hours of employment at the time
that employment begins and on a monthly basis thereafter.
Participants may use employer statements; or copies of pay
stubs, or may sign Form MH-2201-0 470-0429, Consent to
Release or Obtain and Release Information, so that the em-
ployer may provide information directly to the PROMISE
JOBS worker.

[Filed Emergency 10/10/03, effective 11/1/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.
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HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed Emergency

Pursuant to the authority of lowa Code section 249A .4, the
Department of Human Services amends Chapter 75, “ Condi-
tions of Eligibility,” lowa Administrative Code.
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This amendment extends limited Medicaid eligibility for
“expanded specified low-income Medicare beneficiaries’
for six months. People in this 100 percent federally funded
coverage group have income between 120 percent and 135
percent of the federal poverty guidelines ($898 to $1011 per
month for a one-person household). Coverage is limited to
payment of Medicare Supplemental Medical Insurance (Part
B) premiums only ($58.70 per month). Federal funding for
this coverage group was scheduled to expire on September
30, 2003, but has been extended through March 31, 2004, in
H. R. 3146, signed by President Bush on October 1, 2003.

Since the Department does not have funding to continue
this coverage without federal support, the Department
adopted rules to end coverage under this group effective with
the expiration of federal funding. An amendment to subrule
75.1(36), which was Adopted and Filed Emergency and pub-
lished in the lowa Administrative Bulletin on April 2, 2003,
as ARC 2402B, implemented the termination date. This
amendment delays the termination for six monthsto alow -
igible recipientsto take advantage of the extension in federal
funding authorized by H. R. 3146.

This amendment does not provide for waiversin specified
situations because it confers a benefit on people eligible for
benefits under this group.

The Department finds that notice and public participation
are impracticable because the rule must be changed in order
to continue coverage that had previously been terminated.
Therefore, this amendment is filed pursuant to lowa Code
section 17A.4(2).

The Department finds that this amendment confers a bene-
fit. Therefore, thisamendment isfiled pursuant to lowa Code
section 17A.5(2)"b"(2), and the normal effective date is
waived.

The Council on Human Services adopted this amendment
on October 8, 2003.

This amendment isintended to implement lowa Code sec-
tion 249A .4.

This amendment became effective October 10, 2003.

The following amendment is adopted.

Amend subrule 75.1(36), introductory paragraph, as fol-
lows:

75.1(36) Expanded specified low-income Medicare bene-
ficiaries. Through From October 1, 2003, through Septem-
ber 30 March 31, 2003 2004, Medicaid benefits to cover the
cost of the Medicare Part B premium shall be available to
persons who are entitled to Medicare Part A provided the fol-
lowing conditions are met:

[Filed Emergency 10/10/03, effective 10/10/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.
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ADMINISTRATIVE SERVICES
DEPARTMENT[11]

Adopted and Filed

Pursuant to the authority of 2003 lowa Acts, House File
534, sections 4 and 30, the Administrative Services Depart-
ment hereby rescinds 401—Chapter 7, “Purchasing Proce-
dures for State Agencies,” 401—Chapter 8, “Special Rules
for the Acquisition of Data Processing Equipment, Services,
or Software,” and 401—Chapter 9, “Centralized Purchas-
ing,” and adopts 11—Chapter 105, “Procurement of Goods
and Services of General Use,” lowa Administrative Code.

The new chapter is adopted to support implementation of a
new state electronic purchasing system that streamlines
agency processes, reduces paperwork, and provides vendors
the means to conduct business electronically with the state.
The rules eiminate requirements for the use of paper forms
and establish new policy governing electronic purchasing
processes. The content of 401—Chapters 7, 8 and 9issim-
plified and reorganized in new Chapter 105. 401—Chapters
7, 8 and 9 are rescinded.

These rules describe the methods state agencies will useto
acquire goods and services of general use. The proposed
rules do not make substantive changes to state policy for
competitive procurement methods, standard contract re-
quirements, agency guidelines, or vendor responsibilities
and rights, with the following exceptions:

1. Additional methods of competitive selection are al-
lowed, such as a best and final offer process, reverse auction
and vendor prequalification.

2. A definition of “responsible bidder” is added for use
in avendor selection process when price is hot the only con-
sideration.

3. Rulesrelating to the procurement of architectural and
engineering services are added.

4. Effective duly 1, 2004, the threshold for direct agency
purchasing will increase from $2,500 to $5,000.

5. New rules are included to support electronic procure-
ment and an on-line vendor system.

11—Chapter 106, “Purchasing Standards for Service
Contracts,” and 11—Chapter 107, “Uniform Terms and Con-
ditions for Service Contracts,” provide additional require-
ments for service contracts. 471—Chapter 13, “Acquisition
of Information Technology Devices and Services,” provides
additional requirements for information technology pur-
chases.

The waiver process set forth in 401—Chapter 20 applies
to any request for waiver from these rules.

Notice of Intended Action was published in the August 20,
2003, lowa Administrative Bulletin as ARC 2708B. A pub-
lic hearing was held on the proposed rules on September 11,
2003, and other oral and written comments were received.
After full and fair consideration of these comments and upon
its own expertise, the Department has made the following
principal changes to these rules:

e Severa definitions were clarified. A definition of
“limited scope” was added, including an example.

e The threshold for requiring formal competition was
raised from $5,000 to $50,000 to match service contracting
and other purchasing authorities. The formal competition
threshold for construction remains at $25,000.

e Additional details were added regarding purchases
from lowa Prison Industries.
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* Reference to the statutory requirement to post re-
quests for bids and proposals on the state Web site were
added.

e Rules on sole source procurements, purchases from
targeted small businesses, the best and final offer negotiation
process, and use of the invitation for vendors to prequalify
were clarified.

e The subrule on procurement of architectural and engi-
neering services was extracted from the rule regarding other
types of solicitations, so it exists as a separate rule which was
reworded to specify that the Department shall determine
whether an architect or engineer is competent and qualified
and to specify that a fee proposal shall be requested only
when the services required are of limited scope, limited dura-
tion or otherwise clearly defined.

The Department adopted these rules on October 7, 2003.

These rules will become effective for purchases made on
or after December 3, 2003.

These amendments are intended to implement 2003 lowa
Acts, House File 534, sections 28, 29 and 30.

The following amendments are adopted.

ITEM 1. Rescind 401—Chapters7, 8 and 9.
ITEM 2. Adopt the following new chapter:

CHAPTER 105
PROCUREMENT OF GOODS AND SERVICES
OF GENERAL USE

11—105.1(80GA ,HF534) Applicability. Under the provi-
sions of 2003 lowa Acts, House File 534, these rules apply to
the purchase of goods and services of general use by any unit
of the state executive branch including acommission, board,
ingtitution, bureau, office, agency or department, except
items used by the state department of transportation, institu-
tions under the control of the board of regents, the department
for the blind, and any other agencies or instrumentalities of
the state exempted by law.

Procurement of services shall also meet the provisions of
lowa Administrative Code, 11—Chapters 106 and 107.

Procurement of information technology devices and ser-
vices shall also meet the requirements of lowa Administra-
tive Code, 471—Chapter 13.

105.1(1) The department and agencies shall follow pro-
curement policies regardless of the funding source support-
ing the procurement. However, when these rules prevent the
state from obtaining and using afederal grant, these rules are
suspended to the extent required to comply with the federal
grant reguirements.

105.1(2) Notwithstanding other administrative rules, re-
quirements for paper transactions in the procurement of
goods and services shall be waived when an aternative elec-
tronic processisavailable. If the vendor isunableto usethe
electronic process, an aternative paper process will be made
available.

11—105.2(80GA ,HF534) Definitions.

“Agency” or “state agency” means a unit of state govern-
ment, which is an authority, board, commission, committee,
council, department, examining board, or independent
agency as defined in lowa Code section 7E.4, including but
not limited to each principal central department enumerated
in lowa Code section 7E.5. However, “agency” or “state
agency” does not mean any of the following:

1. The office of the governor or the office of an elective
congtitutional or statutory officer.
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2. The general assembly, or any office or unit under its
administrative authority.

3. Thejudicia branch, as provided in lowa Code section
602.1102.

4. A political subdivision of the state or its offices or
units, including but not limited to a county, city, or communi-
ty college.

“All or nong” means an award based on the tota for al
items included in the solicitation.

“ American-based business’ means an entity that has its
principal place of businessin the United States of America

“ American-made product” means product(s) produced or
grown in the United States of America.

“Award” means the selection of avendor to receive amas-
ter agreement or order of agood or service.

“Bid specification” meansthe standards or qualitieswhich
must be met before a contract to purchase will be awarded
and any terms which the director has set as a condition prece-
dent to the awarding of a contract.

“Competent and quaified” means an architect or engineer
who, at the sole discretion of the department, has the capabil -
ity in all respects to satisfactorily perform the scope of ser-
vices required by the proposed contract in atimely manner.

“Competitive bidding procedure” means the advertise-
ment for, solicitation of, or the procurement of bids; the man-
ner and condition in which bids are received; and the proce-
dure by which bids are opened, accessed, accepted, rejected
or awarded. A “competitive bidding procedure’ refersto all
types of competitive solicitation processes referenced in this
chapter and may include a transaction accomplished in an
electronic format.

“Competitive selection documents’ means documents
prepared for a competitive selection by a department or
agency to purchase goods and services. Competitive selec-
tion documents may include requests for proposal, invita-
tions to bid, or any other type of document a department or
agency is authorized to use that is designed to procure a good
or service for state government. A competitive selection
document may be an electronic document.

“Department” means the department of administrative
services.

“Director” means the director of the department of admin-
istrative services or the director’s designee.

“Emergency” includes, but is not limited to, a condition:

1. That threatens public health, welfare or safety; or

2. Inwhich there is a need to protect the health, welfare
or safety of persons occupying or visiting a public improve-
ment or property located adjacent to the public improvement;
or

3. In which the department or agency must act to pre-
serve critical services or programs or in which the need isa
result of events or circumstances not reasonably foreseeable.

“Emergency procurement” means an acquisition resulting
from an emergency need.

“Enterprise” means most or all state agencies acting col-
lectively, unlessit is used in amanner such as* state account-
ing enterprise,” in which case it means the specific unit of the
department of administrative services.

“Fair and reasonable price” means aprice that is commen-
surate with the extent and complexity of the services to be
provided and is comparable to the price paid by the depart-
ment or other entities for projects of similar scope and com-
plexity.

“Formal competition” means a competitive selection
process that employs a request for proposals or other means
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of competitive selection authorized by applicable law and re-
sultsin procurement of a good or service.

“Good” or “goods’ means products or personal property
other than money that is tangible or movable at the time of
purchase, including specially manufactured goods. A con-
tract for goodsis a contract in which the predominant factor,
thrust, and purpose of the contract as reasonably stated isfor
the acquisition of goods. When there is a contract for both
goods and services and the predominant factor, thrust, and
purpose of the contract as reasonably stated is for the acquisi-
tion of goods, a contract for goods exists.

“Governmental entity” means any unit of government in
the executive, legidlative, or judicial branch of government;
an agency or political subdivision; any unit of another state
government, including its political subdivisions; any unit of
the United States government; or any association or other or-
ganization whose membership consists primarily of one or
more of any of the foregoing.

“Informal competition” means a streamlined competitive
selection process in which a department or agency makes an
effort to contact at least three prospective vendors identified
by the purchasing department or agency as qualified to per-
form the work described in the scope of work to request that
they provide bids or proposals for the delivery of the goods or
services the department or agency is seeking.

“lowarbased business’ means an entity that hasits princi-
pal place of businessin lowa.

“lowa product” means a product(s) produced or grown in
lowa.

“Life cycle cost” means the expected total cost of owner-
ship during the life of a product, including disposal costs.

“Limited scope” means only afew specific servicesarere-
quired for a project. An example is a project for which all
existing conditions and parameters are clearly evident or de-
fined in arequest for proposal, such as a project calling for
development of specifications and bidding documents for re-
placement of an existing boiler.

“Lowest responsible bidder” means the responsible bidder
that isfully compliant with the requirements and terms of the
competitive selection document and that submits the lowest
price(s) or cost(s).

“Master agreement” means a contract arrived at competi-
tively which establishes prices, terms, and conditions for the
purchase of goods and services in common use. Agencies
may purchase from amaster agreement without further com-
petition. These contracts may involve the needs of one or
more state agencies. Master agreements for a particular item
or class of items may be awarded to a single vendor or multi-
ple vendors.

“Newspaper of general circulation” means a newspaper
meeting the definition set forth in lowa Code section 618.3 as
amended by 2003 lowa Acts, House File 545, section 1.

“Order” means adirect purchase or a purchase from a state
contract or master agreement.

“Procurement” or “purchase” means the acquisition of
goods and services through lease, formal acceptance, con-
tract, or obtaining title.

“Responsible bidder” means a vendor that has the capabil-
ity in all respectsto perform the contract requirements. In de-
termining whether a vendor is a responsible bidder, the de-
partment may consider various factorsincluding, but not lim-
ited to, the vendor’s competence and qualification for the
type of services required, the vendor’s integrity and reliabil-
ity, the past performance of the vendor relative to the quality
of the good or service, the past experience of the department
in relation to the good or service, the relative quality of the
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good or service, the proposed terms of delivery, and the best
interest of the state.

“Sealed” means the submission of responsesto a solicita-
tion in aform that prevents disclosure of the contents prior to
adate and time established by the department for opening the
responses. Sealed responses may be received electronically.

“Service” or “services’ means work performed for an
agency or its clients by a service provider. A contract for
services is a procurement where the predominant factor,
thrust, and purpose of the contract as reasonably stated isfor
services. When thereis amixed contract for goods and ser-
vices, if the predominant factor, thrust, and purpose of the
contract as reasonably stated is for service, with goods inci-
dentally involved, a contract for services exists.

“Services of general use” means services that are not
unique to an agency’s program or that are needed by more
than one agency. This chapter applies to the purchase of ser-
vices of general use.

“Sole source procurement” means a purchase of agood or
service in which the department or agency selects a vendor
without engaging in a competitive selection process.

“Targeted small business (TSB)” means a targeted small
business as defined in lowa Code section 15.102 that is certi-
fied by the department of inspections and appeal's pursuant to
lowa Code section 10A.104 and as authorized by lowa Code
chapter 73.

“Vendor” means a person, firm, corporation, partnership,
business or other commercial entity that provides services or
offers goods for sale or lease.

“Vendor on-line system” means a state computer system
that enables vendors to conduct business el ectronically with
the state through an Internet location on the World Wide
Web.

“Web" or “Web site” refersto an Internet location on the
World Wide Web that provides information, communica-
tions, and the means to conduct business electronically.

11—105.3(80GA ,HF534) Competitive procurement. Itis
the policy of the state to obtain goods and services from the
private sector for public purposes to achieve vaue for the tax-
payer through a competitive selection process that is fair,
open, and objective. Where feasible, common use items will
be purchased cooperatively with state agencies having inde-
pendent procurement authority to leverage economies of
scale, add convenience, standardize common items, and in-
crease efficiencies.

105.3(1) Informal competition for procurement of goods.
The department may use informal competition or formal
competition for the purchase of any good or group of goods
costing less than $50,000.

105.3(2) Formal competition for procurement of goods.
The department shall use formal competition for the procure-
ment of any good or group of goods costing $50,000 or more.

105.3(3) Construction procurement. Formal competition
shall be used for selection of avendor for construction, erec-
tion, demolition, alteration, or repair of a public improve-
ment when the cost of the work exceeds $25,000.

105.3(4) Purchasing services. Thresholds for the use of
formal or informal competition for the procurement of ser-
vices are governed by rule 11—106.5(80GA ,HF534).

11—105.4(80GA ,HF534) Exemptions from competitive
procurement. The director or designee may exempt goods
and services of general use from competitive procurement
processes when the procurement meets one of the following
conditions. All procurementsthat are exempt from competi-
tive processes shall be recorded as such, and appropriate justi-
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fication shall be maintained by the agency initiating the ac-
tion. Additional review and approvals are required.

105.4(1) Emergency procurement.

a. Justification for emergency procurement. An emer-
gency procurement shall be limited in scope and duration to
meet the emergency. When considering the scope and dura-
tion of an emergency procurement, the department or agency
should consider price and availability of the good or service
procured so that the department or agency obtains the best
value for the funds spent under the circumstances. The de-
partment and agencies shall attempt to acquire goods and ser-
vices of general use with as much competition as practicable
under the circumstances.

b. Specia procedures required for emergency procure-
ments. Justification for the emergency purchase shall be doc-
umented and submitted to the director or designee for ap-
proval. The justification shall include the good or service
that is to be or was purchased, the cost, and the reasons the
purchase should be or was considered an emergency.

105.4(2) Targeted small business (TSB) procurement.

a. Justification for TSB procurement. Agencies may
purchase from a TSB without competition for a purchase up
to $5,000.

b. Specia proceduresfor TSB procurements. Agencies
must confirm that the vendor is certified asa TSB by the de-
partment of inspections and appeals. An agency may contact
the TSB directly.

105.4(3) lowa Prison Industries (1PI) procurement.

a. Justification for IPI procurement. Agenciesshall pur-
chase products from IPI or obtain awritten waiver in accor-
dance with lowa Code section 904.808. See http://www.
iaprisonind.com for IPI catalog. Purchase of standard office
modular components and other furniture items shall be in ac-
cordance with 11—subrule 100.6(6).

b. Specia proceduresfor IPI purchases. An agency may
contact IPI directly. When ordering from IPI, agencies shall
issue the order through the state's purchasing system.

105.4(4) Procurement based on competition managed by
other governmental entities.

a. Justification for procurement based on competition
managed by other governmental entities. The department
may utilize a current contract, agreement, or purchase order
issued by a governmental entity to establish an enterprise
master agreement or make a purchase without further com-
petition. The department may join a contract or agreement
let by a purchasing consortium when the department reason-
ably believesit isin the best interest of the enterprise and rea-
sonably believes the contract, agreement, or order was
awarded in afair and competitive manner.

b. Specia procedures for procurement based on com-
petition managed by other governmental entities. The de-
partment shall notify the other governmental entity and the
reguesting agency of itsintent to use a contract, agreement,
or purchase order prior to procuring the good or service in
this manner.

105.4(5) Sole source procurement.

a Judtification for sole source procurement. A sole
source procurement shall be avoided unless clearly necessary
and justifiable. The director or designee may exempt the pur-
chase of a good or service of general use from competitive
selection processes when the purchase qualifies as a sole
source procurement as a result of the following circum-
stances:

(1) One vendor isthe only one qualified or eligible or is
quite obviously the most qualified or eligible to provide the
good or service; or
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(2) The procurement is of such a specialized nature or re-
lated to a specific geographic location that only a single
source, by virtue of experience, expertise, proximity, or own-
ership of intellectual property rights, could most satisfactori-
ly provide the good or service; or

(3) Applicable law requires, provides for, or permits use
of asole source procurement; or

(4) Thefederal government or other provider of fundsfor
the goods and services being purchased (other than the state
of lowa) has imposed clear and specific restrictions on the
use of the funds in a way that restricts the procurement to
only one vendor; or

(5) Other circumstances for services exist as outlined in
rule 11—106.7(80GA,HF534).

b. Specia procedures required for sole source procure-
ment. For exemption from competitive processes, the re-
questing agency shall submit to the director justification that
the procurement meets the definition of sole source procure-
ment. The agency initiating the procurement shall maintain
in afile attached to the order the justification and response
from the director. The justification, response, and order shall
be available for public inspection.

11—105.5(80GA,HF534) Preferred products and ven-
dors.

105.5(1) Preference to lowa products. The department
and state agencies shall make every effort to support lowa
products when making a purchase. Tied responses to solici-
tations, regardless of the type of solicitation, shall be decided
in favor of the lowa products. Tied bids between lowa prod-
ucts shall be decided in accordance with 105.12(4).

105.5(2) Preference to lowa-based businesses. The de-
partment and state agencies shall make every effort to sup-
port lowa-based businesses when making a purchase. Tied
responses to solicitations, regardless of the type of solicita
tion, shall be decided in favor of the lowa-based business.
Tied bids between lowa-based businesses shall be decided in
accordance with 105.12(4).

105.5(3) American-made products. The department and
agencies shall make every effort to support American-made
products when making a purchase. Tied responses to solici-
tations, regardless of the type of solicitation, shall be decided
in favor of the American-made product. Tied bids between
American-made products shall be decided in accordance
with 105.12(4).

105.5(4) American-based businesses. The department
and agencies shall make every effort to support American
businesses when making a purchase. Tied responses to solic-
itations, regardless of the type of solicitation, shall be de-
cided in favor of the American-based business. Tied bids be-
tween American businesses shall be decided in accordance
with 105.12(4).

105.5(5) Recycled product and content. The department
and agencies shall make every effort to protect lowa's envi-
ronment in the procurement of goods. Recycled goods and
goods that include recycled content shall be acquired when
those goods are available and comparable in quality, perfor-
mance, and price and there are not other mitigating factors.
Asrequired by Executive Order Number 56, the department
and agencies shall whenever possible procure durable items
that are readily recyclable when discarded, have minimal
packaging, and are less toxic.

105.5(6) Products made by persons with disabilities. The
department and agencies shall make every effort to procure
those products for sale by sheltered workshops, work activity
centers, and other special programs funded in whole or in
part by public moneys that employ persons with mental re-
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tardation, other developmental disabilities, or mental illness
if the products meet the required specifications.

105.5(7) Targeted small businesses. The department and
agencies may buy from atargeted small businessif atargeted
small business is able to provide the good or service, pur-
suant to lowa Code section 73.20. When enterprise master
agreements with targeted small businesses are available, pur-
chases shall be made through these master agreements.

11—105.6(80GA,HF534) Centralized procurement au-
thority and responsibilities.

105.6(1) Centralized procurement of goods and services
of general use. The department shall procure goods and ser-
vices of genera usefor al state agencies with the exceptions
of those purchases made by the state department of trans-
portation, institutions under the control of the board of re-
gents, the department for the blind, and any other agencies
exempted by law.

105.6(2) Delegation of procurement authority. The de-
partment shall establish guidelines for implementation of
procurement authority delegated to agencies. The depart-
ment shall assist agencies in developing purchasing proce-
dures consistent with central purchasing policy and proce-
dures and recommended governmental procurement stan-
dards.

105.6(3) Planning, research, and development. The di-
rector may establish advisory groups and customer councils
of agency representatives appointed by the respective agency
directors to assist the department in procurement planning
and research and to advise on policies, procedures, and fi-
nancing. This advice includes, but need not be limited to,
market research, product specifications, terms and condi-
tions; purchasing rules and guidelines; purchasing system
development; and equitable financing of the enterprise pur-
chasing system. The department will provide staff support
for any advisory groups and councils that are created.

The department may periodically require forecasts from
state agencies and institutions regarding future procure-
ments. When requesting forecasts, the department shall as-
sist agenciesin securing and analyzing historical information
related to previous purchasing activity.

11—105.7(80GA,HF534) Notice of solicitations.

105.7(1) Genera notification. The department shall pro-
vide notice of solicitations. Such notice may be provided
electronically, including on the state’'s Web site in accordance
with 2002 lowa Acts, chapter 1072 , by telephone or fax, in
print, or by other means that give reasonable notice to ven-
dors.

105.7(2) Targeted small business notification. Targeted
small businesses shall be notified of al solicitations at least
48 hours prior to the general release of the notice of solicita-
tion. The notice shall be distributed to the state of lowa's
48-hour procurement notice Web site for posting.

105.7(3) Direct vendor notification. All procurement op-
portunities over $2,500 shall be directly communicated to
vendors registered through the vendor on-line system that
have indicated an interest in the type of good or servicethat is
the subject of the solicitation. The notice shall be sent to the
E-mail or fax or other address entered by the vendor on the
vendor on-line system.

105.7(4) Construction procurement exceeding $25,000.
Construction solicitations shall be advertised twice in a
newspaper of general circulation published in the county
within which the work isto be done. Additional means of ad-
vertisement used shall be consistent with practices in the
construction industry. The department may publish an ad-
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vertisement in an el ectronic format as an additional method
of soliciting bids.

11—105.8(80GA,HF534) Types of solicitations. The de-
partment may use the following solicitation methods when
procuring goods and services of general usefor the enterprise.

105.8(1) Informal competition.

a. Description of solicitation. The informal request for
bids or proposals may be completed electronically, by tele-
phone or fax, or by other means determined by the depart-
ment.

b. Responseand evaluation. Informal bids shall be tabu-
lated, evaluated, documented and attached to the purchase
order.

105.8(2) Formal competition.

a. Description of solicitation. A formal request for bids
or proposals shal include:

(1) Bid duedate.

(2) Time of public bid opening.

(3) Complete description of commodity needed.

(4) Buyer’sname or code.

b. Response and evaluation. Bids submitted shall be
sealed until the date and time of opening. All bids received
prior to the date and time set forth on the solicitation will be
publicly opened and announced at the designated time and
place. All responses shall be documented, evaluated, tabu-
lated and available for public inspection.

105.8(3) Request for bids. A request for bids shdl be used
to select the lowest responsible bidder from which to pur-
chase goods and services of general use on the basis of price.
Vendors may offer goods and services that equal or exceed
the state’s specifications. Bids that do not meet specifica
tions shall be rejected. The state will not give weight to
goods and services offered which exceed specifications.
When it isfeasible to do so and objective data exists to sup-
port the state’s decision, the award may be made on alife
cycle cost basis.

105.8(4) Reguestsfor proposals.

a Description of solicitation. The department shall is-
sue arequest for proposals whenever arequirement exists for
aprocurement and cost is not the sole evaluation criterion for
selection. The request for proposals shall provide informa-
tion about a regquirement for technical equipment or profes-
sional services that is sufficient for the vendor to propose a
solution to the requirement. Elements of a request for pro-
posals shall include, but need not be limited to:

(1) Purpose, intent and background of the requirement.

(2) Key datesin the solicitation process.

(3) Administrative requirements for submitting a propos-
al and format for the proposal.

(4) Scope of work and performance requirements.

(5) Evaluation criteria and method of proposal evalua-
tion.

(6) Contractual terms and conditions.

(7) Need for aproposal conference.

b. Response and evaluation. Proposals submitted shall
be sealed until the date and time of opening. All proposals
received prior to the date and time of opening will be opened,
and the name of the submitting vendor will be announced.
The issuing purchasing officer will review proposals for
compliance with requirements before the proposal's are sub-
mitted for evaluation. A request for proposals shall be evalu-
ated according to criteria that are developed prior to the is-
suance of the request for proposal document and that consist
of factors relating to technical capability and the approach for
meeting performance requirements, competitiveness and
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reasonableness of price or cost; and managerial, financial
and staffing capability.

105.8(5) Best and final offer option.

a. Description of solicitation. The department reserves
theright at its sole discretion to conduct a best and final offer
process prior to making an award. The best and final offer
process shall be conducted after the receipt of responsesto a
solicitation and prior to publicly releasing the responses.
Any best and final offer process shall not allow material
modification of the original solicitation requirements or of
the evaluation criteria

The department shall provide to affected vendors instruc-
tions that describe in specific terms how the department in-
tends to arrive at the final order or master agreement. The
instructions may include modifying theinitial offer, updating
pricing based on any changes the agency has made, and any
added inducements that will improve the overall scorein ac-
cordance with the evaluation. Other types of solicitations de-
scribed in this rule may be modified to allow for a best and
fina offer process.

The department may enter into negotiations with the high-
est ranked vendor or conduct simultaneous negotiations with
a number of the most highly ranked vendors whose total
scores are relatively close.

b. Responseand evaluation. A best and final offer shall
arrive by the due date and time determined by the department
and shall be sealed. Evaluation of best and final offers shall
be conducted in the same manner as original cost proposals.
Scores on the best and final offer shall replace the score
achieved on the original cost proposal.

When negotiating with the highest ranked vendor, the de-
partment may accept the vendor’s best and final offer or re-
ject the offer and open negotiations with the next highest
ranked vendor. The department shall proceed in the same
manner in rank order. If the state is unable to negotiate an
agreement with the highest ranked vendor, the state may ne-
gotiate a best and final offer agreement with another vendor.
A best and final offer agreement accepted from a subsequent
vendor must be more favorable to the state than the rejected
offer or offers.

When negotiating with the highest ranked group of ven-
dors, the department shall request the best and final offer
from each. The department shall issue a notice of intent to
award that isin the best interest of the enterprise.

105.8(6) Reverse auction.

a. Description of solicitation. The department may pur-
chase goods and services through areverse auction, a repeti-
tive competitive bidding process that allows vendors to sub-
mit one or more bids, with each bid having alower cost than
the previous bid. Notice to vendors shall be given as de-
scribed in this chapter. The notice shall include the start and
ending time for the reverse auction and the method in which
it will be conducted.

b. Response and evaluation. Vendors intending to par-
ticipate shdl provide to the department a notice of their intent
to participate and of their agreement to provide goods or ser-
vices equal to or exceeding specifications. The department
may require vendors to prequalify to participate in areverse
auction. Prequalification may include a requirement to com-
mit to a baseline price.

105.8(7) Invitation to qualify (ITQ).

a. Description of solicitation. The department may pre-
qualify vendors for certain classes of solicitations, including
but not limited to:

(1) Information technology consulting,

(2) Architectural services, and
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(3) Engineering services.

b. Notification of ITQ solicitation. Following institution
of aprequalification process, the department may select, ina
competitive manner, a prequalified vendor without public
notice and without further negotiation of general terms and
conditions. A solicitation may be restricted only to prequali-
fied vendors, in addition to the TSB notification required by
105.7(2).

c. Not anaward. Vendor pregualification is not an award
and does not create an obligation on the part of the depart-
ment.

d. Purpose. The department shall use an invitation to
qualify process for the purpose of facilitating a subsequent
solicitation that uses one of the other methods described in
these rules. The purposes of using an invitation to qualify
processinclude but are not limited to the following:

(1) Standardize state terms and conditions relating to the
type of procurement, thereby avoiding repetition and dupli-
cation.

(2) Ensure that prequalified vendors are capable of per-
forming work in a manner consistent with operational stan-
dards developed and adopted by the department.

(3) Implement a pay-for-performance model directly
linking vendor payments to defined results as required by
lowa Code section 8.47.

(4) Consolidate records of vendor qualifications and per-
formance in one location for reference and review.

(5) Reduce time required for solicitation of proposals
from vendors for individual procurements.

e. Evaluation criteria. The department shall develop cri-
teriafor vendor qualification based upon its own expertise,
the recommendations of its advisors, information and re-
search, and the needs of agencies. The department shall de-
velop and specify evaluation criteria for each invitation to
qualify. Examples of evaluation criteriamay include, but are
not limited to the following:

(1) Affirmative responses to a mandatory agreement
questionnaire.

(2) Ratingsof at least average on a professional/technical
personnel questionnaire.

(3) Scores in a specified range for each client reference
survey.

(4) Competitive cost data by type of service.

(5) Acceptable vendor financia information.

f.  Issuance of open invitation.

(1) The department shall issueinvitations to qualify on an
as-needed basis.

(2) The department shall specify the period of time that
the invitation to qualify will remain open and the time period
for applicability.

(3) Vendors may apply for digibility on a continuous ba-
sis during the time period that the invitation to qualify re-
mains open.

0. Response and evaluation.

(1) Vendors seeking to qualify shall be required to meet
all the criteria established by the department for a particular
category or type of solicitation.

(2) The department shall continuously evaluate vendor
applications for placement on a prequalified-vendor list dur-
ing the period that the invitation to qualify remains open.

h. Acceptable performance levels.

(1) The department shall establish and notify prequalified
vendors of minimum acceptable performance levels and in-
stitute a performance tracking mechanism on each prequali-
fied vendor.
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(2) An approved vendor remains qualified for the period
specified by the department unless the vendor does not meet
minimum acceptable performance levels.

(3) If avendor’s performance falls below the minimum
acceptable level, the vendor shall be removed from the pre-
qualified list.

(4) A vendor that does not prequalify or that is removed
from the prequalified list due to the vendor’s performance
has the right to appeal in accordance with 11—
105.20(80GA ,HF534).

105.8(8) Other types of solicitations. The department
may use other types of competitive solicitations not outlined
in these rulesif the following conditions are met:

a The solicitation method has been clearly described in
public notice.

b. The solicitation method includes fair and objective
criteriafor determining the award.

11—105.9(80GA ,HF534) Procurement of architectural
and engineering services.

105.9(1) Quadifications. As part of the competitive selec-
tion process, the department shall determine whether an ar-
chitect or engineer is competent and qualified. In making
this determination, the department may consider the follow-
ing factors:

1. Professional licensing or registration credentials,

2. Integrity and reliability,

3. Past performance relative to the quality and timeliness
of service on similar projects,

4. Past experience with the state in relation to services
provided,

5. Quality and timeliness of the services provided,

6. The proposed terms of delivery, and

7. The best interests of the state.

105.9(2) Fair and reasonable price. As part of the compet-
itive selection process, the department may request, in addi-
tion to the architect’s or engineer’s qualifications, pricing in-
formation that may include a total fee for the specified ser-
vices, hourly rates, or other pricing measures that will help
the department establish afair and reasonable price.

a. The department shall request a fee proposal(s) as part
of the competitive selection process only when the services
required are of limited scope, limited duration or otherwise
clearly defined. An award shall not be made solely on the ba-
sisof the lowest price.

b. When afeeis not requested as part of the competitive
selection process, other pricing factors shall be requested,
and the firm deemed most qualified will be asked to negotiate
afeeusing the pricing factorsincluded in the firm’s proposal .
If afair and reasonable price for the work cannot be nego-
tiated, the department shall rgject the firm’s proposal and be-
gin negotiations for afair and reasonable price with the next
most qualified firm.

Examples of fair and reasonable pricing factors include:

(1) Hourly rates and anticipated hours,

(2) A lump sum fee,

(3) Any other costs the department determines to be fair
and reasonable.

c. If reimbursable expenses are included in the price pro-
posal, rates shall not exceed those in procedure 210.245,
“Travel-in-state—board, commission, advisory council, and
task force member expenses,” of the department of adminis-
trative services state accounting enterprise’s Accounting
Policy and Procedures Manual .

d. The fee proposal or other pricing information shall
serve as abasis for contract negotiations.
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11—105.10 Reserved.

11—105.11(80GA ,HF534) Specificationsin solicitations.
All specifications used in solicitations shall be written in a
manner that encourages competition.

105.11(1) Limitations on brands and models. Specifica-
tions shall be written in general terms without reference to a
particular brand or model unlessthe referenceis clearly iden-
tified as intending to illustrate the general characteristics of
the item and not to limit competition. A specific brand or
model may be procured only when necessary to maintain a
standard required or authorized by law or rule or for connec-
tivity or compatibility with existing commodities or equip-
ment.

105.11(2) Recycled content and products. When ap-
propriate, specifications shall include requirements for the
use of recovered materials and products. The specifications
shall require, at a minimum, that all responses to a solicita-
tion include a product content statement that describes the
percentage of the content of the item that is reclaimed materi-
a

The department shall revise specifications developed by
agencies if the specifications restrict the use of aternative
materials, exclude recovered materials, or require perfor-
mance standards that exclude products containing recovered
materials unless the agency seeking the product can docu-
ment that the use of recovered materials will impede the in-
tended use of the product.

Specifications shall support the following procurements:

a Products containing recovered materials, including
but not limited to lubricating oils, retread tires, building in-
sulation materials, and recovered materials from waste tires.

b. Bio-based hydraulic fluids, greases, and other indus-
trial lubricants manufactured from soybeans in accordance
with 2003 lowa Acts, House File 534, section 35.

105.11(3) Lifecycle cost and energy efficiency. The de-
partment and agencies shall utilize life cycle cost and energy
efficiency criteriain developing standards and specifications
for procuring energy-consuming products.

105.11(4) All or none solicitations. A solicitation may
specify whether or not responses will be accepted on an dl or
none basis. Only when this statement appears on the solicita
tion may it beincluded in the response. The department may
award either by item or by lot, whichever isto the advantage
of the enterprise.

105.11(5) Financial security. The department may re-
quire bid, litigation, fidelity, and performance security as
designated in the solicitation documents. When required, a
security may be by certified check, cashier’s check, certifi-
cate of deposit, irrevocable letter of credit, bond, or other se-
curity acceptable to the department.

When required, a security shall not be waived. The securi-
ty provided by vendors shall be retained until all provisions
of the solicitation have been met. The security will then be
returned to the vendor.

11—105.12(80GA ,HF534) Awards.

105.12(1) Intent to award. After evaluating responsesto a
solicitation using formal competition, the department shall
notify each vendor submitting a response to the solicitation
of itsintent to award to a particular vendor or vendors subject
to execution of a written contract(s). Documentation of
awards for solicitations using informal competition will be
made available to interested parties upon request. This no-
tice of intent to award does not constitute the formation of a
contract(s) between the state and successful vendor(s). If a
vendor is not registered on the vendor on-line system and
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does not provide an E-mail address or fax number, the notice
will be mailed.

105.12(2) Rejection of bids. The department reserves the
right to regect any or all responses to solicitations at any time
for any reason. New bids may be requested at a time deemed
convenient to the department and agency involved.

105.12(3) Minor deficiencies and informalities. The de-
partment reserves the right to waive minor deficiencies and
informalities if, in the judgment of the department, the best
interest of the state of lowawill be served.

105.12(4) Tied bids. An award shall be determined by a
drawing when responses are received that are equal in al re-
spectsand tied in price. Whenever it is practical to do so, the
drawing will be held in the presence of the vendors who are
tied in price. Otherwise the drawing will be made in front of
at least three noninterested parties. All drawings shall be
documented.

Whenever atieinvolves an lowavendor and avendor out-
side the state of lowa, the lowa vendor will receive prefer-
ence. Whenever atieinvolves one or more lowa vendors and
one or more vendors outside the state of lowa, the drawing
will be held among the lowa vendors only. Tied bidsinvolv-
ing lowa produced or lowa manufactured products and items
produced or manufactured outside the state of lowa will be
resolved in favor of the lowa product.

105.12(5) Consideration of life cycle costs. When ap-
propriate to the procurement, life cycle costs shall be consid-
ered during the award process.

11—105.13(80GA ,HF534) Master agreements available
to governmental subdivisions. The department shall pro-
vide a list of current master agreements to a governmental
subdivision upon request. The list may be provided in an
electronic format. A governmental subdivision may request a
copy of a specific master agreement. The department may
provide the master agreement in an electronic format and as-
sess a copying charge when a printed copy is requested.

11—105.14(80GA ,HF534) Agency purchasing authority
and responsibilities.

105.14(1) Purchase of goods. An agency may acquire
goods not otherwise available from a master agreement and
in accordance with the procurement threshold guidelinesin
11—105.15(80GA ,HF534).

105.14(2) Purchase of services. An agency may procure
services unigue to the agency’s program or used primarily by
that agency and not by other agencies. The department will
assist agencies with these procurements upon request. Pro-
curement of services by agency shall comply with the provi-
sions of 11—Chapters 106 and 107.

105.14(3) Procurements requiring additional authoriza-
tion. Except where exempted by statute, the following pur-
chases require additional approval.

a. Information technology devices, software and ser-
vices, as required in 2003 lowa Acts, House File 534, sec-
tions 18 and 22, and 471—Chapter 13.

b. Vehicles, asprescribed in 2003 lowa Acts, House File
534, section 51.

c. Printing and printing equipment, as prescribed in
2003 lowa Acts, House File 534, section 45, and related
rules.

d. Architectural and engineering services, except for
agencies with independent authority, as prescribed in 2003
lowa Acts, House File 534, sections 29, 30, 36, 211, and 282.

e. Legal counsel, as prescribed in lowa Code section
13.7.
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f. Telecommunications equipment and services, as re-
quired by lowa Code chapter 8D and the rules of the telecom-
munications and technology commission.

105.14(4) Establishment of agency internal procedures
and controls. Agencies shall establish internal controls and
procedures to initiate purchases, complete solicitations,
make awards, approve purchases, and receive goods. The
procedures shall address adequate public recordings of the
purchases under the agency’s authority consistent with law
and rule. Interna controls and security procedures that are
consistent with the requirements of the department and state
auditor, including staff authority to initiate, execute, approve,
and receive purchases, shall be in place for all phases of the
procurement.

105.14(5) Agency receipt of goods. Agencies receiving
goods shall:

a. Inspect or otherwise determine that the goods re-
ceived meet the specifications, terms and conditions within
the order or master agreement,

b. Initiate timely payment for goods meeting specifica-
tions, and

c. Document the receipt of goods electronically in a
manner prescribed by the department.

105.14(6) Partial orders. Agencies may accept partia or-
ders and await additiona final receipt or may accept a partial
order asafinal order. The agency shall notify the vendor of
its decision. Anagency may pay avendor aprorated amount
for the partia order.

105.14(7) Items not meeting specifications. An agency
shall not approve fina receipt when goods appear not to meet
specifications. An agency shall approve final receipt only
when satisfied that the goods meet or exceed the specifica
tions, terms and conditions of the order or master agreement.
When an agency and vendor are unable to agree asto whether
the specifications, terms and conditions are met, the depart-
ment shall make the decision.

Agencies shall notify the department and the vendor when
apparent defects are first noticed. The department will assist
the agency with negotiating a satisfactory settlement with the
vendor.

All provisions of 11—105.19(80GA ,HF534) shall apply
to agency receipt of goods.

105.14(8) Payment to vendorsfollowing fina receipt. An
agency shall not unreasonably delay payment on orders for
which final receipt is accepted. Except in the case of latent
defects in goods, payment to the vendor by the agency signi-
fies agreement by the agency that the goods received are sat-
isfactory. Payment to vendors may be made by any commer-
cialy acceptable method, including a state procurement card,
in accordance with state financial requirements.

11—105.15(80GA,HF534) Thresholds for delegating
procurement authority.

105.15(1) Agency direct purchasing. An agency may
procure non-master agreement goods up to $2,500 per trans-
action in a competitive manner. Commencing July 1, 2004,
that amount shall increase to $5,000. Three or more informal
quotes shall be obtained, unless quotes are not reasonably
available or unless the item is purchased from a targeted
small business. The agency shall document the quotes, or
circumstances resulting in fewer than three quotes, in an
electronic file attached to the order or in another format.
However, agencies may purchase directly from a targeted
small business without competition.

105.15(2) Targeted small business—procurement up to
$5,000. Agencies may purchase directly from avendor if the
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vendor isacertified targeted small business and the purchase
does not exceed $5,000.

105.15(3) Preference to targeted small businesses. Agen-
cies shall search the TSB directory on the Web and purchase
directly from the TSB source if it is reasonable and cost-
effectiveto do so. Agenciesshal comply with the TSB noti-
fication requirementsin subrule 105.7(2).

105.15(4) Alternative to master agreement. An agency
may purchase a comparable good or service of genera use
available on a master agreement from a different vendor if
the quantity required or an emergency or immediate need
makesit cost-effective to purchase from anon-master agree-
ment vendor. In instances where an agency or agencies rou-
tinely or on arecurring basis purchase a specific good or ser-
vice not on contract, the department shall establish a master
agreement for that good or service in cooperation with the af -
fected agencies.

105.15(5) Misuse of agency authority.

a. Purchasing authority delegated to agencies shall not
be used to avoid the use of master agreements. If it is cost-
effective to purchase a comparable good or service of generd
use from a master agreement, the agency shall do so. The
agency shall not break purchasing into smaller increments
for the purpose of avoiding threshold requirements in sub-
rules 105.15(1) and 105.15(2).

b. Asaremedy, the department may recover administra-
tive fees appropriate to the improper execution of procure-
ment. The department may rescind delegated authority of an
agency that habitually misusesits authority.

c. Thisruleisnot intended to prohibit agencies from ag-
gressively seeking competitive prices. Agencies may pur-
chase outside of master agreements under subrule 105.15(4).

11—105.16 Reserved.

11—105.17(80GA,HF534) Vendor registration and ap-
proval. Every vendor wishing to do business with the state
shall register asavendor. Every vendor shall register prior to
submitting a response to a solicitation except in the case of an
emergency procurement when the vendor shall register prior
to filling an order or as soon as practicable. Only properly
registered vendors are entitled to payment.

105.17(1) Vendor on-line registration. Vendors are en-
couraged to register electronically using the vendor on-line
system when it becomes available. Vendors that are regis-
tered on the vendor on-line system are eligible for all services
at the site, including receiving electronic notices of solicita-
tions and submitting an electronic response to a solicitation.

Information from vendors completing registration
through the vendor on-line system shall be protected through
the use of uniquely identifying information known only to
the department and the vendor to confirm the identity of the
vendor for al subsequent actions, including responses to so-
licitations.

The department may take action to restrict or deny use of
the vendor on-line system in response to inappropriate use of
the site. The department may edit or delete a vendor’s post-
ing on the vendor bulletin board if the posting is not appropri-
ate to the business of state purchasing.

105.17(2) Alternate vendor registration. A vendor may
register by directly contacting the department or an agency
initiating a procurement.

105.17(3) Vendor registration information maintenance.
Vendors are responsible for maintaining current and accurate
registration information. If registered on the vendor on-line
system, the vendor shall update the vendor’s account when-
ever information changes. If registered in an alternate man-



804 FILED

ADMINISTRATIVE SERVICES DEPARTMENT[11](cont’ d)

ner, the vendor is responsible for notifying the department or
agency of any change in information. This information in-
cludes, but isnot limited to, company name or type, payment
address, procurement address and other contact information.

11—105.18(80GA ,HF534) Vendor performance.

105.18(1) Review of vendor performance. The depart-
ment, in cooperation with agencies, shall periodically, but at
least directly prior to renewal of a master agreement, review
the performance of vendors. Agencies are encouraged to
document vendor performance throughout the duration of
the contract and report any problems to the department as
they are identified. Performance reviews shall be based on
the specifications of the master agreement or order, and shall
include, but need not be limited to:

1. Compliance with the specifications,

2. On-time delivery, and

3. Accuracy of hilling.

This review will help determine whether the vendor is a
responsible bidder for future projects.

105.18(2) Vendor suspension or debarment. Prior perfor-
mance on a state contract may cause a vendor to be disquali-
fied or prevent the vendor from being considered a qualified
bidder. In addition, avendor may be suspended or debarred
for any of the following reasons:

a Failureto ddiver within specified delivery dates with-
out agreement of the department or the agency.

b. Failureto deliver in accordance with specifications.

c. Attempts to influence the decision of any state em-
ployee involved in the procurement process.

d. Evidence of agreements by vendorsto restrain trade or
impede competitive bidding. Such activities shall in addition
be reported to the attorney general for appropriate action.

e. Determination by the civil rights commission that a
vendor conducts discriminatory employment practices in
violation of civil rights legislation and executive order.

f. Evidencethat avendor haswillfully filed afalse cer-
tificate with the department.

g. Debarment by the federal government.

105.18(3) Correcting performance. The department shall
notify inwriting any vendor considered for suspension or de-
barment and provide the vendor an opportunity to cure the al-
leged situation. If the vendor failsto remedy the situation af-
ter proper notice, the department director may suspend the
vendor from dligibility for up to one year or debar the vendor
from future business depending on the severity of the viola-
tion. The appeal provisions of this chapter shall apply to the
decision of the director.

105.18(4) Remedies for failure to deliver or for delivery
of nonconforming goods or services. If avendor failsto rem-
edy the situation after the opportunity to cureis provided, the
department or agency may procure substitute goods or ser-
vices from another source and charge the difference between
the contracted price and the market price to the defaulting
vendor. The attorney general shall be requested to make
collection from the defaulting vendor.

11—105.19(80GA ,HF534) General instructions, terms
and conditions for vendors. The following instructions,
terms and conditions shall apply to al solicitations unless
otherwise stated in the solicitation.

105.19(1) Instructions for vendors. The vendor must fol-
low all instructions in the manner prescribed and furnish all
information and samples as stated in the solicitation. Minor
deficiencies and informalities may be waived if, in the judg-
ment of the department, the best interests of the state will be
served.
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105.19(2) Deadline for submission of bid or proposal. It
is the responsihility of the vendor to submit a response to a
solicitation according to time, date, and place stated in the so-
licitation documents. Late responseswill be rejected. Unfa-
miliarity with ageographical location, weather events, labor
stoppages, failure of a carrier to meet promised delivery
schedules, mechanical failures, and similar reasons are not
sufficient justifications for the department to accept alate bid
or proposal. At its sole discretion, the department may accept
alate responseif the delay is due to a catastrophic event and
acceptance by the department does not result in an advantage
to acompetitor.

105.19(3) Confidentia information in a solicitation re-
sponse. Unless material submitted in response to a solicita
tionisidentified as proprietary or confidentia by the vendor
in accordance with lowa Code section 22.7, all submissions
by avendor are public information. To facilitate a fair and
objective evaluation of proposals, submissions by vendors
will not be released to competitors or the public prior to is-
suance of the notice of intent to award. If avendor’s claim of
confidentiality is challenged by a competitor or through are-
quest by acitizen to view the proposal, it is the sole responsi-
bility of the vendor to defend the claim of confidentiality in
an appropriate venue. The department will not release the
subject material while the matter is being adjudicated.

105.19(4) Recycled products. A vendor shall be required
to include for all applicable procurements a product content
statement providing the percentage of the content of the item
that is reclaimed material.

105.19(5) Modifications or withdrawal of a solicitation
response. A solicitation response may be withdrawn prior to
the time and date set for opening. Withdrawal requests shall
beinwriting. With the approval of the director or designee, a
bid or proposal may be withdrawn after opening only if the
vendor provides prompt notification and adequately docu-
ments the commission of an honest error that might cause un-
due financial loss.

105.19(6) Security. The department may require bid or
proposal security in accordance with subrule 105.11(5).
When required, security shall not be waived.

105.19(7) Assignments. A vendor may not assign an or-
der or a master agreement to another party without written
permission from the department.

105.19(8) Strikes, lockouts or natural disasters. A vendor
shall notify the department promptly whenever a strike, lock-
out or catastrophic event prevents the vendor from fulfilling
the terms of an order or contract. The department and af -
fected agency may elect to cancel an order or master agree-
ment at their discretion.

105.19(9) Subcontractors or secondary suppliers. Ven-
dors shall be responsible for the actions of and performance
of their subcontractors or secondary suppliers. Vendors shall
be responsible for payment to all subcontractors or secondary
suppliers. Vendors awarded a state construction contract
shall disclose the names of all subcontractors within 48 hours
after the award of the contract and advise the department of
changes in the names of subcontractors throughout the dura-
tion of the project.

105.19(10) Material and nonmaterial compliance. Atits
sole discretion, the department reserves the right to waive
technical noncompliance with instructions when such non-
compliance, as viewed by a reasonable and prudent person,
did not result in an advantage to the vendor submitting the ap-
parent lowest bid or best proposal or would not result in adis-
advantage to other vendors submitting competing bids or
proposals.
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105.19(11) Item and pricing. Price information shall be
submitted in response to a solicitation as stated in the instruc-
tions. Inthe case of an error, unit price shall prevail. Unless
otherwise stated, all prices shall be submitted with free-on-
board (FOB) destination including freight and handling
costs.

Prices for one-time purchases must be firm, and prefer-
ence will be given to firm prices in multiple award contracts.
If the department believesit isin the best interest of the state,
an economic price adjustment clause based on an acceptable
economic indicator may be included in multiple delivery
contracts.

a. Priceduring testing. ltems may require testing either
before or after the final award is made. In these cases, the
vendor must guarantee the price through the completion of
testing.

b. Unless otherwise contained in the specifications, all
items for which avendor submits a quotation shall be new, of
the latest model, crop year or manufacture and shall be at
least equal in quality to those specified.

c. Escalator clauses. Unless specifically provided for in
the solicitation document, a response containing an escalator
clause that provides for an increase in price will not be con-
sidered.

d. Discounts. Only cash discountsthat apply to payment
terms of 30 days or more will be considered in determining
awards. Other payment terms will not be considered. The
state will attempt to earn any discounts offered and will com-
pute the period from the latest of the following:

(1) From date of invoice.

(2) From the date the complete order is received.

(3) From the date the vendor’s certified invoice is re-
ceived.

When additional testing of a product is required after de-
livery, the discount period shall not begin until testing is
completed and final approval made.

105.19(12) Notice of intent to award. After evaluating re-
sponses to a solicitation, the department shall notify each
vendor submitting a response to the solicitation of itsintent to
award to a particular vendor or vendors subject to execution
of awritten contract(s). This notice does not congtitute the
formation of a contract(s) between the state and the vendor(s)
to which the notice of intent to award has been issued.

If avendor is not registered on the vendor on-line system
and does not provide an E-mail address or fax number, the
notice will be sent by ordinary mail.

105.19(13) Time of acceptance of award. If atimeis not
stated in the competitive selection document, the vendor may
state the length of time that the state has to accept the ven-
dor’soffer. Thisperiod shall not be lessthan 10 days for in-
formal quotations or less than 30 days for formal bids. If the
vendor states no minimum time period, the offer shall beirre-
vocable for 90 days. The department may require a longer
evaluation period for technical equipment.

105.19(14) Delivery.

a. Delivery date. A vendor shall show inaresponseto a
solicitation the earliest date on which delivery can be made.
The department may include in a solicitation the acceptable
delivery date for acommodity. The department may consid-
er delivery dates as a factor in determining to which vendor
the notice of intent to award shall beissued. Goodsin transit
remain the responsibility of the vendor.

b. Notice of regjection. The reason for any rejection of a
shipment, based on apparent deficiencies that can be dis-
closed by ordinary methods of inspection, will be given by
the receiving agency to the vendor and carrier within area-
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sonable time after delivery of the item with a copy of this no-
tice provided to the purchasing section. Notice of latent defi-
ciencies that would make items unsatisfactory for the in-
tended purpose may be given at any time after acceptance.

c. Disposition of rejected item. The vendor must re-
move at the vendor’s expense any rejected item. If the ven-
dor failsto remove the rejected item within 30 days of notifi-
cation, the department or an agency may dispose of theitem
by offering it for sale, deduct any accrued expense and remit
the balance to the vendor.

d. Testing after delivery. Laboratory analysis of an item
or other means of testing may be required after delivery. In
such cases, vendors will be notified in writing that a special
test will be made and that payment will be withheld until
completion of the testing process.

e. Risk of loss or damage. Risk of loss or damage re-
mains with the vendor until delivery and acceptance by the
agency at the destination shown on the order.

f. Vendor responsibility for remova of trade-ins.
Whenever the purchase of an item of equipment has been
made with the trade-in of equipment, it shall be the vendor’s
responsibility to remove the traded equi pment within 30 days
of the final acceptance of the purchased equipment by the
agency, if not otherwise specified in the competitive selec-
tion document. The department or agency will not assume
responsibility for equipment that is not removed within this
time period and may cause the equipment to be removed by
and shipped to the vendor and may bill the vendor for all
packing, crating and transportation charges.

105.19(15) Master agreement and purchase order modi-
fications. When consistent with the purpose and intent of the
original master agreement or order, amendments or modifi-
cations may be issued. All modifications shall be docu-
mented and approved by the department or agency and the
vendor before modifications take effect. Modifications shall
not be used unreasonably to avoid further competition.

105.19(16) Federal and state taxes. The state of lowais
exempt from the payment of lowa sales tax, motor vehicle
fuel tax and any other lowatax that may be applied to a speci-
fied commodity or service. A vendor shal be furnished a
revenue department exemption letter upon request.

11—105.20(80GA ,HF534) Vendor appeals.

105.20(1) Filing an appeal. Any vendor that filed atimely
bid or proposal and that is aggrieved by an award of the de-
partment may appeal the decision by filing awritten notice of
appeal before the Director, Department of Administrative
Services, Hoover State Office Building, Level A, Des
Moines, lowa 50319, within five calendar days of the date of
award, exclusive of Saturdays, Sundays, and legal state holi-
days. The department must actually receive the notice of ap-
peal within the specified time frame for it to be considered
timely. The notice of appeal shall state the grounds upon
which the vendor challenges the department’s award.

105.20(2) Proceduresfor vendor appeal. The vendor ap-
peal shall be a contested case proceeding and shall be con-
ducted in accordance with the provisions of the department’s
administrative rules governing contested case proceedings,
unless the provisions of this rule provide otherwise.

a. Notice of hearing. Upon receipt of anotice of vendor
appeal, the department shall contact the department of in-
spections and appeals to arrange for a hearing. The depart-
ment of ingpections and appeals shall send awritten notice of
the date, time and location of the appeal hearing to the ag-
grieved vendor or vendors.
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The presiding officer shall hold a hearing on the vendor
appeal within 60 days of the date the notice of appeal wasre-
celved by the department.

b. Discovery. The parties shall serve any discovery re-
quests upon other parties at least 30 days prior to the date set
for the hearing. The parties must serve responses to discov-
ery at least 15 days prior to the date set for the hearing.

c. Witnesses and exhibits. The parties shall contact each
other regarding witnesses and exhibits at least 10 days prior
to the date set for the hearing. The parties must meet prior to
the hearing regarding the evidence to be presented in order to
avoid duplication or the submission of extraneous materials.

d. Amendmentsto notice of appeal. The aggrieved ven-
dor may amend the grounds upon which the vendor chal-
lenges the department’s award no later than 15 days prior to
the date set for the hearing.

e. If the hearing is conducted by telephone or on the
lowa communications network, the parties must deliver al
exhibits to the office of the presiding officer at least 3 days
prior to the time the hearing is conducted.

f. The presiding officer shall issue a proposed decision
in writing that includes findings of fact and conclusions of
law stated separately. The decision shall be based on the rec-
ord of the contested case and shall conform to lowa Code
chapter 17A. The presiding officer shall send the proposed
decision to all parties by first-class mail.

g. Therecord of the contested case shall include all ma-
terials specified in lowa Code subsection 17A.12(6).

(1) Method of recording. Oral proceedingsin connection
with avendor appeal shall be recorded either by mechanized
means or by certified shorthand reporters. Parties requesting
that certified shorthand reporters record the hearing shall
bear the costs.

(2) Transcription. A party may request that oral proceed-
ings in connection with a hearing in a case or any portion of
the oral proceedings be transcribed. A party requesting tran-
scription shall bear the expense of the transcription.

(3) Tapes. Parties may obtain copies of tapes of oral pro-
ceedings from the presiding officer a the requester’s ex-
pense.

(4) Retention time. The department shall file and retain
the recording or stenographic notes of oral proceedings or the
transcription for at least five years from the date of the deci-
sion.

105.20(3) Stay of agency action for vendor appeal.

a Whenavailable.

(1) Any party appealing the issuance of a notice of award
may petition for stay of the award pending its review. The
petition for stay shall be filed with the notice of appeal, shall
state the reasons justifying a stay, and shall be accompanied
by an appeal bond equal to 120 percent of the contract value.

(2) Any party adversely affected by a final decision and
order may petition the department for a stay of that decision
and order pending judicial review. The petition for stay shall
be filed with the director within five days of receipt of thefi-
nal decision and order, and shall state the reasons justifying a
Stay.
b. When granted. In determining whether to grant a stay,
the director shal consider the factorslisted in lowa Code sec-
tion 17A.19(5)"c.”

c. Vacation. A stay may be vacated by the issuing au-
thority upon application of the department or any other party.

105.20(4) Review of proposed decision.

a. The proposed decision shall become the final decision
of the department 15 days after mailing the proposed deci-
sion, unless prior to that time a party submits an appeal of the
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proposed decision in accordance with the provisions of this
subrule.

b. A party appealing the proposed decision shall mail or
deliver the notices of appeal to the Director, Department of
Administrative Services, Hoover State Office Building, Lev-
e A, DesMoines, lowa50319. Failureto request review will
preclude judicia review unless the department reviews the
proposed decision on its own motion. |If the department re-
views the proposed decision on its own motion, it will send
notice of the review to all parties participating in the appeal.

c. A party appealing the proposed decision shall mail a
copy of the notice of appeal to al other parties. Any party
may submit to the department exceptions to and a brief in
support of or in opposition to the proposed decision within 15
days after the mailing of anotice of apped or of arequest for
review. The submitting party shall mail copies of any excep-
tionsor brief it filesto al other partiesto the proceeding. The
director shall notify the partiesif the department deems oral
arguments by the partiesto be appropriate. The director will
issue afinal decision not less than 30 days after the notice of
appedl isfiled.

d. The department shall review the proposed decision
based on the record and issuesraised in the hearing. The de-
partment shall not take any further evidence and shall not
consider issues that were not raised at the hearing. The issues
for review shall be specified in the party’s notice of appeal.
The party appealing the proposed decision shall be responsi-
ble for transcribing any tape of the proceeding before the pre-
siding officer and filing the transcript as part of the record for
review. The party appealing the proposed decision shall bear
the cost of the transcription regardless of the method used to
transcribe the tape.

e. Each party shall have the opportunity to file excep-
tions to the proposed decision and present briefs in support of
or in opposition to the proposed decision. The department
may set a deadline for submission of briefs. When the de-
partment consents, oral arguments may be presented. A
party wishing to make an oral argument shall specifically re-
quest it. The department in its sole discretion may schedule
oral arguments regarding the appeal. The department shall
notify al partiesin advance of the scheduled time and place
for oral arguments.

f.  Thedirector shal issue afinal decision by the depart-
ment. The decision shall be in writing and shall conform to
the requirements of lowa Code chapter 17A.

These rules are intended to implement 2003 lowa Acts,
House File 534, sections 28, 29 and 30.

[Filed 10/7/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2887B
AGRICULTURE AND LAND
STEWARDSHIP DEPARTMENT([21]
Adopted and Filed

Pursuant to the authority of lowa Code section 159.5(11)
and section 190C.3 as amended by 2003 lowa Acts, House
File 600, the Department of Agriculture and Land Steward-
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ship hereby amends Chapter 47, “lowa Organic Program,”
lowa Administrative Code.

The purpose of these amendments is to remove rules
which no longer have a statutory basis due to the amending of
lowa Code chapter 190C by 2003 lowa Acts, House File 600,
and to comply with federal requirements regulating produc-
tion, handling and labeling of organic agricultural products
pursuant to 7 CFR Part 205, “National Organic Program.”

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on August 20, 2003, as ARC 2709B.
There were no changes from the Notice of Intended Action.

No waiver provision isincluded in these amendments be-
cause 21—Chapter 8 allows for waiversin appropriate cases
and applies to these amendments.

Pursuant to 2003 lowa Acts, House File 636, the Depart-
ment finds that the fiscal impact of these amendments does
not meet the threshold requirements.

These amendments are intended to implement lowa Code
chapter 190C as amended by 2003 lowa Acts, House File
600.

These amendments will become effective December 3,
2003.

The following amendments are adopted.

ITEM 1. Amend rule 21—47.2(190C) as follows:

21—A47.2(190C) Exempt operations. Production or han-
dling operations exempt from organic certification according
to 7 CFR Section 205.101 shall:

1. Submit to the department a signed Exempt Party Dec-
laration form, as provided by the department, attesting to
knowledge of and compliance with lowa Code chapter 190C
and this chapter; and

2. Submit a processing fee as published by the depart-

ITEM 2. Amend subrule 47.3(2), paragraph “a,” as fol-
lows:
a. Requirements.

er-zone.

{2) (1) If cropsaregrown inthisa buffer zone, such crops
shall not be labeled, sold or in any way represented as organ-
ic.

3) (2) Crops harvested from buffer zones shall be kept
separate from organic crops, and appropriately designated
storage areas shall be clearly identified and records main-
tained to sufficiently identify the disposition of nonorganic
product.

ITEM 3. Amend subrule 47.3(2), paragraph “b,” as fol-
lows:

b. Recommendations.

(1) A minimum of 25 feet isrecommended as a buffer zone
between certified organic crops and areas treated with pro-
hibited substances.

1) (2) Planting windbreaks and hedgerows is encouraged
to help reduce spray drift from neighboring farms and wind
damage to crops.

(2) (3) It isrecommended that the producer notify neigh-
bors, county roadside management officials, railroads, utility
companies and other potential sources of contaminants. It is

recommended that the producer provide such individuals
with maps of organic production areas, request individuals
not to spray adjacent areas, and request to beinformed if pro-
hibited materials are applied to land adjacent to organic pro-
duction aress.

(3) (4) Place “no-spray” or “organic farm” signs where
appropriate, e.g., roadways and access areas.

ITEM 4. Amend subrule 47.3(5) by rescinding paragraph
“a” and adopting in lieu thereof the following new para-
graph“a”:

a. Annual agronomic crops (row crops and small grain
Crops).

(1) Crops of the same species or family shdl not be grown
repeatedly without interruption on the same field or plot.

(2) Soil-building period. It is recommended that each
field or plot be planted in and achieve a viable stand of a
solid-seeded (non-row), soil-building legume crop or crop
mixture that includes at least one legume species and that the
field or plot be maintained a minimum of one year out of a
five-year period. During this soil-building period, the pro-
ducer may maintain the soil-building crop through the crop’s
growing period to maturity or until the crop achievesits opti-
mal soil-building characteristics. Soil-building crops may be
used as winter cover or plow-down infal. Some examples of
soil-building practices include the following:

1. Plant and harvest a small grain crop with the solid-
seeded crop mixture identified above; e.g., plant oats and al-
falfain the spring and harvest oats in the summer;

2. Maintain the solid-seeded crop mixture identified
above for more than one season; e.g., afalfa established in
one season may be maintained and harvested for successive
yearsif desired; or

3. Harvest the solid-seeded crop mixture identified
above prior to itsincorporation into the sail; e.g., harvest oats
and alfafamixture in the summer prior to incorporation into
the soil at alater time.

ITEM 5. Amend subrule 47.3(5) by rescinding paragraph
“b” and adopting in lieu thereof the following new para-
graph “b”:

b. Annua horticultural crops (fruit, vegetable, and herb
Crops).

(1) Crops of the same species or family shal not be grown
repeatedly without interruption on the same field or plot.

(2) Soil-building period. It is recommended that each
field or plot be planted in and achieve a viable stand of a
solid-seeded (non-row), soil-building legume crop or crop
mixture that includes at least one legume species and that the
field or plot be maintained a minimum of one year out of a
five-year period. During this soil-building period, the pro-
ducer may maintain the soil-building crop through the crop’s
growing period to maturity or until the crop achievesits opti-
mal soil-building characteristics. Soil-building crops may be
used as winter cover or plow-down infal. Some examples of
soil-building practicesinclude the following:

1. Plant and harvest a small grain crop with the solid-
seeded crop mixture identified above; e.g., plant oats and al-
falfain the spring and harvest oats in the summer;

2. Maintain the solid-seeded crop mixture identified
above for more than one season; e.g., alfalfa established in
one season may be maintained and harvested for successive
yearsif desired; or

3. Harvest the solid-seeded crop mixture identified
above prior to itsincorporation into the soil; e.g., harvest oats
and alfalfa mixture in the summer prior to incorporation into
the soil at alater time.
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(3) Itisrecommended that the producer make an effort to
establish arotation sequence where crops of the same species
or family, e.g., Solanaceae family: tomatoes, peppers, pota-
toes, and eggplant, are not planted in the samefield or plot in
consecutive years.

ITEM 6. Rescind subrule 47.3(5), paragraph “c,” sub-
paragraph (3).
ITEM 7. Rescind subrule 47.3(5), paragraph “d.”

ITEM 8. Rescind subrule 47.4(2), paragraph “c,” and re-
letter paragraph “d” as“c

ITEM 9. Amend rule 21—47.6(190C), introductory para-
graph, asfollows:
21—A47.6(190C) General requirements. Inorder to receive
and maintain organic certification from the department, pro-
ducers, processors and handlers of organic agricultural prod-
ucts shall apply for organic certification with the department
and submit al required materials; comply with lowa Code
chapter 190C and this chapter; permit the department to ac-
cess the operation and al applicable records as deemed neces-
sary; comply with al local, state and federal regulations ap-
plicable to the conduct of such business; and submit al appli-
cable fees to the department pursuant to lowa Code section
190C.5(1) as amended by 2003 lowa Acts, House File 600,

and this chapter;-and-receive approval-forcertification by the
organic-standards board.

ITEM 10. Rescind and reserve rule 21—47.7(190C).

ITEM 11. Amend subrule 47.8(1) asfollows:

47.8(1) The department shall serve as certification agent
on behalf of and as authorized by the secretary of agriculture
pursuant to lowa Code section 190C.4(2) 190C.3 as
amended by 2003 lowa Acts, House File 600.

ITEm 12. Amend rule 21—47.9(190C), introductory
paragraph, as follows:
21—47.9(190C) Fees. Feesare established for application,
inspection, and certification to support costs associated with
activities necessary to administer this program pursuant to
lowa Code sections 190C.5(1) to 190C.5(3) as amended by
2003 lowa Acts, House File 600. The applicant shall submit
all feesto the department for the specific amount and at the
appropriate time as specified in thisrule. A schedule of ap-
plication, ingpection and certification fees shall be published
by the department and disseminated with the application
packet.

ITEm 13. Rescind subrule 47.9(3) and insert in lieu
thereof the following new subrule:

47.9(3) Certification fees. Certification fees may be ad-
justed annually pursuant to lowa Code section 190C.5(2) as
amended by 2003 lowa Acts, House File 600. The certifica
tion fee is assessed annually.

ITEM 14. Amend rule 21—47.10(190C) asfollows:

21—47.10(190C) Compliance.

47.10(1) Enforcement and investigations. The depart-
ment and the attorney general shall enforce lowa Code chap-
ter 190C and this chapter pursuant to lowa Code section
190C.21 as amended by 2003 lowa Acts, House File 600.

47.10(2) Complaints. Any person may submit awritten
complaint to the department regarding a suspected violation
of lowa Code chapter 190C and this chapter pursuant to lowa
Code section 190C.22(2) as amended by 2003 lowa Acts,
House File 600. Such signed complaints shall be submitted

on the required form provided by the department upon re-
quest.

47.10(3) Inspection and testing, reporting and exclusion
from sale—unscheduled inspection. All parties making an
organic claim may be subject to an unscheduled on-site in-
spection, review of records and sampling if deemed neces-
sary by the department pursuant to lowa Code sections

190C.22(3), 190C.22(4), and
190C. 24(1) as amended by 2003 lowa Acts, House File 600,
to verify compliance.

47.10(4) Adverse action appeal process.

a. Appeals. Appea procedures are established pursuant
to Iowa Code %ctron 190C 3(6) under 21—Chapter 2. The

e;‘rrrkthem&tep The department may recer ve and procas
appeals regarding organic certification to the extent autho-
rized by the national organic program. Procedures and re-
strictions concerning the hearing of appeal s shall apply.

b. Written appeal. Except as specifically provided in the
lowa Code or elsewhere in the lowa Administrative Code, a
person who wishes to appeal an action or proposed action of
the department which adversely affects the person shall filea
written appeal with the department within 30 calendar days
of the action or notice of theintended action. A written notice
of appeal shall be considered filed on the date of the postmark
if the notice is mailed. The failure to file timely shall be

deemed awaiver of the right to appeal. Appeal-shall firstgo
to-the-certificationreview-committee—The-certificationre-

¢. Records. Records of all appeals, complaints and dis-
putes, and remedial actions relative to certification shall be
maintained by the department for a minimum of ten years.
Records shall include documentation of appropriate subse-
guent action taken and its effectiveness.

ITEM 15. Amend rule 21—47.11(190C), introductory
paragraph, as follows:

21—47.11(190C) Regional organic associations (ROAS).

The department may register

and authorize aregional organlc association to assist the or-

department by providing application

assistance to its the association’s members requesting ap-

plication assistance.

ITEM 16. Amend subrule 47.11(1), introductory para-
graph, asfollows:

47.11(1) Registration and-authorization. Regional If au-
thorized by the department, regional organic associations
shall be reglsteredandautherrzed by the department in order
to assist the o W
section-190C.6 department

ITEM 17. Amend subrule 47.11(1), paragraph “b,” sub-
paragraph (2), as follows:

(2) Theregiona association shall receive from the depart-
ment a Ietter of authorlzatlon to provrde appllcatron assis

ITEM 18. Rescind rule 21—47.12(190C).
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ITEM 19. Amend 21—Chapter 47, implementation sen-
tence, asfollows:

These rules are intended to implement lowa Code chapter
190C as amended by 2003 lowa Acts, House File 600.

[Filed 10/8/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2889B

ETHICSAND CAMPAIGN
DISCLOSURE BOARD, IOWA[35]]

Adopted and Filed

Pursuant to the authority of lowa Code section 68B.32A,
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 4, “ Campaign Disclosure Procedures,” lowa
Administrative Code.

The amendment reflects the prohibition in Federal Elec-
tion Commission regulation 11 CFR 110.20 that prohibits
foreign nationals from expending fundsin connection with a
state or local campaign or election in lowa. The Board re-
ceives frequent questions on this issue.

The amendment does not contain awaiver provision asthe
prohibition is mandated by federal regulation.

The amendment was published under Notice of Intended
Action in the lowa Administrative Bulletin on August 20,
2003, as ARC 2702B. No oral or written comments on the
amendment were received. The amendment is identical to
that published under Notice.

The Board adopted the amendment on October 8, 2003.

This amendment is intended to implement lowa Code
chapter 56.

This amendment will become effective on December 3,
2003.

The following amendment is adopted.

Adopt new rule 351—4.28(56) as follows:

351—4.28(56) Prohibition on contributionsand indepen-
dent expenditures by foreign nationals. As provided in
Federal Election Commission regulation 11 CFR 110.20, a
foreign national shall not, directly or indirectly, make a con-
tribution or expenditure of money or other thing of value, or
specifically promise to make a contribution, in connection
with a state or local campaign or electionin lowa. A foreign
national shall not, directly or indirectly, make a contribution
to acampaign committee organized under 1owa Code chapter
56. Foreign nationals are also prohibited from making inde-
pendent expenditures in relation to any state or local cam-
paign or election in lowa.

4.28(1) Foreign national defined. “Foreign nationa”
means a person who is not a citizen of the United States and
who is not lawfully admitted for permanent residence. “For-
eign national” also includes a“foreign principal,” such asa
government of aforeign country or aforeign political party,
partnership, association, corporation, organization, or other
combination of persons that hasits primary place of business
in or is organized under the laws of aforeign country. “For-
eign national” shall not include any person who is a citizen of
the United States or who isanationa of the United States.

4.28(2) Acceptance of contributions and independent ex-
penditures from foreign nationals. No person shall knowing-

ly accept or receive any contribution from aforeign national
with regard to such person’s election-related activities.

4.28(3) Participation by foreign nationals in decisionsin-
volving election-related activities. A foreign national shall
not, directly or indirectly, participate in the decision-making
process of any person, including a corporation, labor orga-
nization, political committee, or political organization, with
regard to such person’s election-related activities. Decisions
including election-related activities include decisions in-
volving the making of contributions, donations, or expendi-
tures in connection with elections for state or local office or
decisions involving the administration of a political commit-
tee.

Thisruleisintended to implement lowa Code chapter 56.

[Filed 10/9/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2888B

ETHICSAND CAMPAIGN
DISCLOSURE BOARD, IOWA[35]]

Adopted and Filed

Pursuant to the authority of 1owa Code section 68B.32A,
the lowa Ethics and Campaign Disclosure Board hereby
amends Chapter 4, “ Campaign Disclosure Procedures,” lowa
Administrative Code.

The amendments permit a nonprofit advocacy corporation
that meets certain criteria and receives Board certification as
apolitical corporation to make independent expenditures ex-
pressly advocating for or against candidates. The provisions
of the rule reflect federal regulation 11 CFR 114.10, a Board
investigation, and the following court decisions. Federa
Election Comm’n v. National Right to Work Comm., 459
U.S. 197; Federal Election Comm’'n v. Massachusetts Citi-
zensfor Life, Inc., 479 U.S. 238; lowa Right to L ife Commit-
tee, Inc., et d. v. Kay Williams, et al., 187 F. 3d 963; and Fed-
eral Election Comm’ n v. Beaumont, (02-403).

The amendments do not contain awaiver provision asthe
requirements reflect federal court decisions interpreting
campaign finance provisions.

The amendments were published under Notice of In-
tended Action in the lowa Administrative Bulletin on August
20, 2003, as ARC 2695B. No oral or written comments on
the amendments were received. The amendments are identi-
cal to those published under Notice.

The Board adopted the amendments on October 8, 2003.

These amendments are intended to implement lowa Code
sections 56.13 and 56.15.

These amendments will become effective on December 3,
2003.

The following amendments are adopted.

ITEM 1. Rescind rule 351—4.50(56,68B) and adopt the
following new rulein lieu thereof:

351—4.50(56) Palitical corporations. The prohibitionsin
lowa Code section 56.15 on corporations that make expendi-
tures to expressly advocate for or against a clearly identified
candidate do not apply to a nonprofit advocacy corporation
that has received certification as a political corporation pur-
suant to this rule.




810 FILED

IAB 10/29/03

ETHICS AND CAMPAIGN DISCLOSURE BOARD, IOWA[351](cont’d)

4.50(1) Applicability. A political corporation may make
an independent expenditure as defined in lowa Code section
56.13(1) to expressy advocate for or against a clearly identi-
fied candidate. However, a political corporation may not
make direct contributions to a candidate’'s committee, state
statutory political committee, county statutory political com-
mittee, or any political committee (PAC) that is established to
expressly advocate for or against a clearly identified candi-
date.

4.50(2) Criteria. A corporate entity applying for certifica
tion as a political corporation shall meet all of the following
criteria:

a. The corporation was organized solely for political
purposes and engages in minor business activities that gener-
ate minimal income and that areincidental to its political pur-
poses.

b. The corporation is not sponsored by a business corpo-
ration and has a policy of accepting only an insignificant and
insubstantial amount of income from business corporations.

c. The corporation has no shareholders or others that
have claims on its assets or earnings.

4.50(3) Application. A corporate entity seeking certifica-
tion asa political corporation shall submit aletter affirming
that the corporate entity meets all of the criteria set out in sub-
rule 4.50(2). The application letter shall also include al other
pertinent details of the corporate entity’s activities and shall
be signed by a corporate officer.

4.50(4) Board review. The board shall review an applica-
tion letter from a corporate entity seeking status as a political
corporation and shall issue aletter of approval or denial.

4.50(5) Denial or failure to seek certification. It shall be
deemed aviolation of lowa Code section 56.15 for a corpo-
rate entity that is denied certification as a political corpora-
tion to make an independent expenditure that expresdy advo-
catesfor or against aclearly identified candidate. 1t shall be
deemed aviolation of lowa Code section 56.15 for a corpora-
tion to make an independent expenditure that expresdy advo-
catesfor or against a clearly identified candidate without first
seeking certification as a political corporation.

4.50(6) Filing. Asrequired by lowaCode section 56.13, a
corporate entity granted political corporation status that
makes an independent expenditure in excess of $750 in the
aggregate shall file an independent expenditure statement
within 48 hours after the making of the expenditure.

4.50(7) Campaign committee incorporation. An lowa
committee organized under lowa Code chapter 56 that
chooses to incorporate may do so without applying for certi-
fication asapolitical corporation. A committee that chooses
to incorporate is not a prohibited contributor under lowa
Code section 56.15.

This rule is intended to implement lowa Code sections
56.13 and 56.15.

ITEM 2. Rescind and reserve rule 351—4.51(56,68B).

[Filed 10/9/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2895B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 217.6 and
2003 lowa Acts, House File 667, section 50, the Department
of Human Services amends Chapter 53, “Rent Subsidy Pro-
gram,” lowa Administrative Code.

These amendments change the eligibility requirements for
the rent subsidy program, which provides assistance to Med-
icaild home- and community-based waiver recipients who are
paying more than 30 percent of their income for rent and are
not eligible for other rental assistance programs.

As mandated by 2003 lowa Acts, House File 667, section
50, under these amendments, only risk of placement in a
nursing facility qualifies a needy waiver recipient for rent
subsidy. These amendments rescind rules requiring that con-
sumers be discharged from amedical ingtitution immediately
before receiving waiver services or have reached age 18 dur-
ing the last year of their institutional stay as conditions of li-
gibility.

These amendments were Adopted and Filed Emergency
and published in the lowa Administrative Bulletin on August
6, 2003, as ARC 2654B. Notice of Intended Action on these
amendments was published in the lowa Administrative Bul-
letin on the same date as ARC 2658B. The Department re-
celved no comments on the Notice of Intended Action.
These amendments incorporate the following changes to the
Notice of Intended Action:

e Rescind paragraph 53.3(1)“d” and subrule 53.4(3)
and remove the reference to subrule 53.4(3) in subrule
53.4(1). Since household assistance was available only to re-
cipientsleaving amedical ingtitution immediately before ap-
plying for rent subsidy assistance, and legislation has re-
moved this qualification for rent subsidy eligibility, house-
hold assistanceis no longer available under this program.

¢ Remove areference to assistance in purchasing neces-
sary household furnishings and suppliesin the preamble, and
remove the words “and Household Assistance” from the
name of the application form in subrule 53.3(1) and para-
graph 53.5(2)“a.”

e Rescind unnecessary definitions of “intermediate
carefacility for the mentally retarded (ICF/MR)” and “ medi-
cal ingtitution,” which were used only in rules that are now
rescinded.

These amendments do not provide for waiversin specified
situations because the legidation does not provide for excep-
tions. Individuals may request a waiver of these require-
ments under the Department’s general rule on exceptions at
rule 441—1.8(17A,217).

The Council on Human Services adopted these amend-
ments on October 8, 2003.

These amendments are intended to implement 2003 lowa
Acts, House File 667, section 50.

These amendments shall become effective January 1,
2004, at which time the Adopted and Filed Emergency
amendments are hereby rescinded.

The following amendments are adopted.

ITEM 1. Amend 441—Chapter 53, Preamble, as fol-
lows:

Amend the introductory paragraph as follows:

This chapter defines and structures the rent subsidy pro-
gram for persons who participate in ahome- and community-
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based service (HCBS) waiver program and who: are at risk of
nursing facility placement.

Rescind numbered paragraphs “1” through “4.”

Amend the first unnumbered paragraph as follows:

This program is designed to provide rent assistance to
these persons to help them live successfully in their own
home and communlty

ITEM 2. Amend rule 441—53.1(79GA ,HF732) as fol-
lows:

Rescind the definitions of “intermediate care facility for
the mentally retarded (ICF/MR)” and “medical institution.”

Adopt the following new definition in aphabetical order:

“Nursing facility” means a nursing facility as defined in
lowa Code section 135C.1, subsection 13.

ITEM 3. Amend rule 441—53.2(79GA ,HF732) as fol-
lows:

Rescind and reserve subrules 53.2(2) and 53.2(5).

Amend subrule 53.2(4) asfollows:

53.2(4) Risk of institutional nursing facility placement.
Adults Applicants who can avoid placement in a
stitution nursing facility by accessing this rent subsidy pro-
gram and by use of services provided under an HCBS waiver
shall be eligible for rental assistance. Applicants must meet

be able to demonstrate both of
the following:

a. That they have insufficient fundsto pay their commu-
nity housing costs and that insufficient funds will cause them
to enter a medical-institution nursing facility.

b. That participating in an HCBS waiver will prevent
them from entering amedical-institution nursing facility and
that access to this rental rent subsidy program is required so
that they may live in a community living arrangement per-
mitted under awaiver.

ITEM 4. Amend rule 441—53.3(79GA HF732) as fol-
lows:

Amend subrule 53.3(1) asfollows:

Amend the introductory paragraph as follows:

53.3(1) Application process. A person who wishesto ap-
ply shall complete Form 470-3302, Application for HCBS
Rent Subsidy andrHeu%heldAssstanee and provide verifi-
cation of the following:

Rescind paragraph “d.”

Amend subrule 53.3(2) asfollows:

53.3(2) Date of application. The date of the application
shall be the date the application, including written verifica-
tion of income, written verification of application to other
rental assistance programs, and written verification of risk of
institutional nursing facility placement;-if-applicable; is re-
ceived by the bureau of long-term care.

ITEM 5. Amend rule 441—53.4(79GA ,HF732) as fol-
lows:

Amend subrule 53.4(1) asfollows:

53.4(1) Use of subsidy. Except-asprovided-in-subrule
53.4(3),-assistance Assistance shall be used for rental ex-
pense.

Rescind and reserve subrule 53.4(3).

ITEM 6. Amend subrule 53.5(2), paragraph “a,” as fol-
lows:

a. The recipient shall submit the completed Form
470-3302, Application for HCBS Rent Subsidy and-House-
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hold-Assistance, and required verification materials shall-be
submitted annually to the Department of Human Services,
Bureau of Long-Term Care, 1305 East Walnut Street, Hoover

State Office Building; Des Moines, |owa 50319-0114.

ITEM 7. Amend 441—Chapter 53, implementation
clause, asfollows:

These rules are intended to implement |owa Code section
217.6;; 2001 lowa Acts, chapter 191, section 11, subsection
3—and; 2002 lowa Acts, Second Extraordinary Session,
chapter 1003, section 118, subsection 3; and 2003 lowa Acts,
House File 667, section 50, subsection 3.

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2898B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of 1owa Code section 249A.4, the
Department of Human Services amends Chapter 75, “Condi-
tions of Eligibility,” lowa Administrative Code.

This amendment increases the premiums assessed for cov-
erage under the group “Medicaid for employed people with
disabilities.” When the grossincome of adisabled personin
this coverage group exceeds 150 percent of the federal pover-
ty level, the Department assesses premiums on a diding
scale, based on a percentage of the person’s income.

lowa Code section 249A.3(2) as amended by 2003 lowa
Acts, House File 489, directs the Department to make the
maximum premium “commensurate with the cost of state
employees’ group health insurance.” This amendment sets
new premium rates based on the increases in the cost of lowa
state employees’ group health insurance that took effect in
January 2003.

This amendment increases existing premium amounts by
10 percent and adds additional incrementsto the scale. Cur-
rently, the maximum premium amount is $201 per month and
is assessed to al recipients with incomes over 390 percent of
the federal poverty level. Under the amendment, the highest
premium amount is $355 per month and is assessed when the
recipient’sincomeis over 632 percent of the federal poverty
level.

Notice of Intended Action on this amendment was pub-
lished in the lowa Administrative Bulletin on August 20,
2003, as ARC 2699B. The Department received no com-
ments on the Notice of Intended Action. Thisamendment is
identical to the Notice of Intended Action.

This amendment does not provide for waiversin specified
situations because the Department believes that all recipients
with similar incomes should be subject to the same premium
collection. Individuals may request awaiver of the premium
level under the Department’s general rule on exceptions at
441—1.8(17A,217).

The Council on Human Services adopted this amendment
on October 8, 2003.

This amendment isintended to implement lowa Code sec-
tion 249A..3, subsection 2, as amended by 2003 lowa Acts,
House File 489, section 2.
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This amendment shall become effective on January 1,
2004.
The following amendment is adopted.

Amend subrule 75.1(39), paragraph “b,” subparagraph
(2), asfollows:
(1) Premiums shall be assessed as follows:

INCOME OF THE ELIGIBLE MONTHLY
INDIVIDUAL ABOVE: PREMIUM
150% of Federal Poverty Level $20 $22
174% of Federa Poverty Level $38 $42
198% of Federal Poverty Level $56 $62
222% of Federal Poverty Level $74 $81
246% of Federal Poverty Level $92 $101
270% of Federal Poverty Level $110 $121
294% of Federal Poverty Level $128 $141
318% of Federal Poverty Level $146 $161
342% of Federal Poverty Level $164 $180
366% of Federal Poverty Level $182 $200
390% of Federal Poverty Level $201 $221
438% of Federal Poverty Level $247
486% of Federal Poverty Level $273
534% of Federal Poverty Level $299
582% of Federal Poverty Level $325
632% of Federal Poverty Level $355

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2899B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 249A .4, the
Department of Human Services amends Chapter 79, “Other
Policies Relating to Providers of Medical and Remedial
Care,” lowa Administrative Code.

These amendments update Medicaid policies for hospitals
that receive payments from the Graduate Medical Education
and Disproportionate Share Fund for inpatient and outpatient
services. Hospitals can qualify for payments from this fund
when they report direct medical education costs, have high
rates of low-income or Medicaid utilization, or meet require-
ments for children’s hospitals.

References to data sources are updated to match the most
recent rebasing period in order to reflect changes in medical
education costs and disproportionate share status. For most
hospitals, the information used is from the hospital’s fiscal
year ending in 2001. Payment amounts are updated to reflect
the 3 percent deflation rate applied to hospital providers ef-
fective for state fiscal year 2002.

References to inflation and utilization increases being
subject to legislative appropriations are removed, based on
objections from the federal Centersfor Medicare and Medic-
aid Services. Rules are amended to provide that inflation fac-
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tors shall be set annually at levels that ensure payments that
meet federal Medicaid requirements. The total alocation to
the Graduate Medical Education and Disproportionate Share
Fund is capped. When the amounts allocated to the Fund
change, the Department will adopt rules reflecting those
changes.

References to the outpatient risk corridor are removed,
since they no longer apply. The risk corridor was a period
specified in state fiscal years 1995 and 1996 when hospitals
and the Department were held harmless from drastic changes
in reimbursement due to the shift to reimbursement based on
ambulatory patient groups.

References to adjustments to the Graduate Medica
Education and Disproportionate Share Fund based on the
Medicaid outpatient population are removed because the De-
partment does not have authority to increase the amount allo-
cated to the fund absent legidlative appropriation. Rulesre-
quiring automatic increases without corresponding appropri-
ations could result in a deficit.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on August 20,
2003, as ARC 2700B. The Department received comments
from the lowa Hospital Association questioning whether the
rules clearly spell out who is responsible for setting reim-
bursement rates, how the Department intends to assess
whether rates meet federal guidelines, and how rules on the
fund address potential changesin federal funding for dispro-
portionate share reimbursement.

Setting payment rates is a collaborative process involving
the Department, the Governor, and the General Assembly.
The Department’s rules cannot bind the legidature to provide
annual inflation or utilization rate increasesin payment rates,
and the Department cannot spend funds that have not been
appropriated. |f additiona federal funds become available,
and additional rules are needed for distribution of those
funds, the Department will amend the rules at that time.

These amendments are identical to the Notice of Intended
Action.

These amendments do not provide for waiversin specified
situations because al hospital's should be subject to the same
formulas for direct and indirect medical education and dis-
proportionate share payments. Hospitals may request a
waiver of these policies under the Department’s general rule
on exceptions at 441—1.8(17A,217).

The Council on Human Services adopted these amend-
ments on October 8, 2003.

These amendments are intended to implement lowa Code
section 249A 4.

These amendments shall become effective on January 1,
2004.

EDITOR'S NOTE: Pursuant to recommendation of the
Administrative Rules Review Committee published in the
lowa Administrative Bulletin, September 10, 1986, the text of
these amendments [79.1(5), 79.1(16)] is being omitted.
These amendments areidentical to those published under No-
ticeas ARC 2700B, IAB 8/20/03.

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

[For replacement pages for IAC, see IAC Supplement
10/29/03.]
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ARC 2900B Foster and Adoptive Parents Association, the legal commu-
nity, and adoptive parents. The group’s charge was to contin-
ue to provide a full range of services to adoptive families,

HUMAN SERVICES provide equitable access, and manage available funds.
DEPARTMENT[441] These changes are intended to help contain costs within

Adopted and Filed

Pursuant to the authority of 1owa Code sections 234.6 and
600.22, the Department of Human Services amends Chapter
130, “Genera Provisions,” and Chapter 201, “Subsidized
Adoptions,” lowa Administrative Code.

These amendments make the following changes in poli-
cies governing eligibility for adoption subsidies:

e Eliminate minority children under two years of age
and children who are at risk of (instead of diagnosed as) hav-
ing mental retardation or an emotional or physical disability
from the list of “specia needs’ that qualify a child for an
adoption subsidy. Families that adopt children who are at
risk for these special needs may sign an agreement for future
subsidy, but subsidy payments will not begin until specia
needs are diagnosed.

e Limit eigibility for subsidy after a child reaches the
age of 18 to children with a current diagnosis of physical or
mental disability, based on a review six months before the
child's eighteenth birthday.

e Clarify that unearned income of a child (other than
child support from one of the adoptive parents) shall be sub-
tracted dollar for dollar from the maximum maintenance sub-
sidy.

¢ Eliminate the addition of $1 per day to the mainte-
nance subsidy for a sibling group of three or more children,
but add a one-time payment of up to $500 per sibling at the
time of payment.

e Eliminate the biennial review of the subsidy agree-
ment. Families may request a review when their circum-
stances or the child’'s needs change.

e Requirethat achild care subsidy be limited to meeting
the specia needs of the child through a specialized program,
be subject to the same reimbursement limit as under the Child
Care Assistance program, and be reviewed annually.

¢ Requirethat afamily’s digibility for Child Care As-
sistance be determined before subsidy funds are authorized
for child care needs and exclude the amount of the adoption
subsidy from consideration toward the income dligibility
limit for Child Care Assistance.

e Exclude families receiving amaintenance subsidy at a
higher rate for “difficulty of care” from receiving a subsidy
for child care.

e Add expenses up to $2000 related to preplacement
visits as an alowable category for subsidy.

e Limit the subsidy for attorney fees and court costs to
$700 for the first child and $500 for each additional child
adopted at the same time.

e Limit the subsidy for nonrecurring expenses for chil-
dren entering the United States to be adopted to $2000. This
change will enforce current practice. (Nonrecurring ex-
penses are the only type of subsidy available to these chil-
dren.)

¢ Require familiesthat realize a higher price on the sale
of their home due to modifications funded by subsidy to re-
fund to the Department the amount of the increased equity
due to the modifications.

e Update form numbers and organizational references.

These amendments are recommended by the adoption
subsidy advisory group convened in March 2003. The group
consisted of representatives of Department staff, the lowa

the adoption subsidy program while maintaining the focus of
achieving and maintaining permanence for children in foster
care through adoption. During the past several years, the De-
partment has significantly increased the number of finalized
adoptions of children with special needs. Currently there are
more children covered by the subsidy program each month
than in all levels of foster care. The Department is chal-
lenged to continue to provide quality adoption services with
available resources.

Notice of Intended Action on these amendments was pub-
lished in the lowa Administrative Bulletin on August 20,
2003, as ARC 2701B. The Department received 68 written
comments on the Notice of Intended Action. The Depart-
ment held eight public hearings, which were attended by 77
people. Commenters were generally concerned that these
changes would limit the incentives to adopt children with
specia needs and would harm parents who have aready
made the commitment to adopt.

The Department has made two changes to the Notice of In-
tended Action as aresult of these comments:

e Subrule 201.3(3) is amended to specify that the
changesin eligibility for subsidy contained in Item 3 of these
amendments will not apply to the maintenance subsidy for
any child who was determined eligible for subsidy before
January 1, 2004. Eligibility for subsidy is indicated by the
Department’s signature on Form 470-0749, Adoption Subsi-
dy Agreement. No child will lose amaintenance subsidy asa
result of these amendments. However, the amount of any on-
going special services payments, including payments for
child care, will be reviewed.

e Paragraph 201.5(1)"“b” is amended to correct an error
in the Notice indicating that the Department would not enter
into an agreement for a future subsidy when achild isat risk
of developing a special need in the future. Because of their
earlier experiences, many children leaving foster care will
fall into this category.

These amendments do not provide for waivers. Adoptive
families may request awaiver of these provisionsin specified
situations under the Department’s general rule on exceptions
at 441—1.8(17A,217).

The Council on Human Services adopted these amend-
ments on October 8, 2003.

These amendments are intended to implement lowa Code
sections 234.6, 237A.13, and 600.17 through 600.23.

These amendments shall become effective on January 1,
2004,

The following amendments are adopted.

ITEm 1. Amend subrule 130.3(3) by adopting the fol-
lowing new paragraph “ab”:

ab. For child care assistance, any adoption subsidy pay-
ments received from the lowa department of human services.

ITEM 2. Amend rule 441—201.1(600) as follows:

441—201.1(600) Administration. The lowa department of
human services, through the administrator of the division of
adult,-childrenbehavioral, developmental, and-family protec-
tive services for families, adults, and children, shall adminis-
ter the subsidized adoption program, in conformance with the
legal regquirements for adoption as defined in lowa Code
chapter 600.
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ITEM 3. Amend rule 441—201.3(600) as follows:

Amend subrule 201.3(1) asfollows:

Rescind and reserve paragraph “ c.”

Amend paragraphs“g” and “h” asfollows:

g. Thechild is aged two or older and is a member of a
minority race or ethnic group or the child’s biological parents
are of different races.

h. The child is a member of a sibling group of three or
more who are placed in the same adoptrve home%asrbhng

Amend subrule 201.3(2), introductory paragraph, as fol-
lows:

201.3(2) A child who entersthe United States from anoth-
er country; on the basis of a visa classifying the child as an
orphan;-where the child-entered-the country, in accordance
with the Immigration and Naturalization Act, Section
204-(A AN for the purpose of adoption by a specific
United States family is not eligible for subsidized adoption
maintenance payments, medical assistance, or special ser-
vices except for nonrecurring expenses. A child entering the
country for adoption may be eligible for subsidy for nonre-
curring expenses, not to exceed $2000, in the following Situa
tions:

Amend subrule 201.3(3) asfollows:

201.3(3) Subsidies Maintenance subsidies for children
who were determined to be eligible prior-to-the effective date
of-thisrule before January 1, 2004, shall continue unless one
of the conditions for termination defined in 441—201.7(600)
is present.

Adopt the following new subrule:

201.3(5) The department shall review the subsidy agree-
ment when the child reaches the age of 17'% to determine
whether the child is eligible to receive a subsidy through the
age of 21 due to the child’'s physical or mental disability.

a. The disahility shall be diagnosed by a physician, a
qualified mental health professional, or aqudified mental re-
tardation professional.

b. Thediagnosis shall be current within one year of the
child’s eighteenth birthday.

ITEM 4. Amend rule 441—201.4(600) asfollows:

Amend the introductory paragraph as follows:
441—201.4(600) Application. Application for presubsidy
or subsidy shall be made on Form-SS-6102-6 470-0744, {Ap-
plication for Adoption Subsidy), at the time of the adoptive
placement of the child, or at any timein the adoptive process
prior-to before finalization of the adoption.

Amend subrule 201.4(4) asfollows:

Amend paragraph “a” asfollows:

a There are facts relevant to a child’s eligibility that
were not presented prior-to before the finalizing of the adop-
tion. Upon receiving verification that the child was eligible
prior-to before the child’s adoption, the department may con-
duct an administrative review of the facts and may determine
the child an eligible special needs child. Eligibility will be
effective after Form SS-6102-6 470-0744, Application for
Subsidy, is completed and Form SS-6602-6 470-0749, Adop-
tion Assistance Subsidy Agreement, is signed by all parties.
I Amend paragraph “b,” unnumbered paragraph, as fol-

ows:

Requests for determining a child an eligible specia needs
child after the adoption is finalized shall be forwarded with
verification of eigibility to the division of adult,-children-be-
havioral, developmental, and family protective services for
families, adults, and children, adoption program. An The di-
vision shall conduct an administrative review of eligibility
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factors shall-be-conducted and render a written decision re-
garding the child's eligibility as a specia needs child shall-be
rendered within 30 days of receipt of request and verification
materials unless additional verification is requested. If addi-
tional verification is requested, a decision shall be reached
within 30 days of receipt of additional verification materials.

ITEM 5. Amend rule 441—201.5(600) as follows:

Amend subrule 201.5(1) asfollows:

201.5(1) The amount of presubsidy or subsidy shall be ne-
gotiated between the department and the adoptive parents;
and shall be based upon the needs of the child; and the cir-
cumstances of the family.

a. Each time negotiations are completed, the Adoption
Subsidy Agreement, Form SS-6602-6 470-0749, shall be
completed.

may-be-needed-in-the future,-only Form 470- 0762 Agree-
ment to Future Adoption Subsidy, shall be completed and re-
tained in an inactive case record for future reference when:

(1) Achildisédligible for subsidy but the child or family
does not currently need assistance; or

(2) The child is at risk of being determined a child with
special needs according to paragraph 201.3(1)“a,” “b,”
“d,” or “€" inthefuture.

Amend subrule 201.5(2) asfollows:

201.5(2) Other services available to the family free of
charge to meet the needs of the child, such as other federal,
state, and local governmental and private assistance pro-
grams, shall be explored and used prior-to before the expendi-
ture of subsidy funds.

a. Similarly—unearned Unearned income of the child,
from sources such as social security, veterans administration
benefits, railroad compensation, trust funds, and the family’s
insurance shall also be assessed-and used

to reduce the amount of
the maintenance subsidy, dollar for dollar.

b. Child support payments shall be excluded from con-
sideration in computation of the maintenance subsidy.

¢. Unearned income of the child shall be verified by doc-
umentation provided to the department worker by the family
from the source of the income.

Amend subrule 201.5(7) as follows:

201.5(7) A An adoptive family may request a review of
the child's-eligibility; subsidy agreement when there is a
change in the famrly S circumstances; or the needs of the

Amend subrule 201.5(9) asfollows:

201.5(9) The maximum monthly maintenance payment
for achild in subsidized adoption shall be made pursuant to
the foster family care maintenance rates according to the age
and special needs of the child found at 441—subrule
156.6(1) and 441— paragraphs paragraph 156.6(4)" a~and
“h.” If, at thetime of placement, the child was receiving the
special needs payment found at 441—paragraph 156.6(4)"d”
or was in group care and would have been eligible for the
payment if the child had been in foster care, the child shall be
eligible for the payment in a subsidized adoptive placement.
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ITEM 6. Amend subrule 201.6(1), paragraph “a,” as fol-
lows:

Amend subparagraph (1), introductory paragraph, as fol-
lows:

(1) Outpatient counseling or therapy services. Reim-
bursement for outpatient individual or family services may
be provided from anon-Medicaid provider only with approv-
al from the service area manager or
designee and when one of the following applies:

Adopt the following new subparagraph:

(2) Expenses for transportation, lodging, or per diem re-
lated to preplacement visits, not to exceed $2000 per family.

Amend subparagraphs (4), (6), and (7) as follows:

(4) Child care, as required by the child's special need.
When achild’s special need requires day child care as deter-
mined by the physician, therapist, or other specidist, the
family should-be-advised-to shall apply for famiy-day child
care assistance; or other communlty resources These re-

tunds Afalesd|g|b|I|tyfor ch|Id careassstanceshall be
determined before subsidy funds are used. When a child re-
ceives the subsidy rate defined in 441—paragraph
156.6(4)" d,” the child is not eligible for child care reim-
bursement. When subsidy funds are used to pay for child
care, the following conditions shall apply:

1. Child care may be provided inside or outside the
home.

2. Child care shall be limited to meeting specific needs of
the child through a specialized program.

3. The maximum reimbursement rate for child care shall
not exceed the child care assistance rate.

4. The department shall review the need for child care
reimbursement and the level of reimbursement at the begin-
ning of each fiscal year.

(6) Suppliesand equipment as required by the child's spe-
cia needs and unavailable through other resources. When a
sibling group of three or more are placed together, a one-
time-only payment can be made, not to exceed $500 per
child. When home modifications have been authorized to ac-
commodate a child’s special needs and the family later sells
the house, the family shall repay the department an amount
equal to the increase in the equity value of the home attribut-
able to the modifications.

(7) Attorney fees and court costs necessary to finalize the
adoption, limited to
$700 per child. When two or more children are adopted to-
gether, the maximum reimbursement rate shall be $700 for
the first child and $500 for each additional child. Attorney
fees may be paid when the adoptive family has negotiated an
Agreement to Future Adoption Subsidy, Form 470-0762.

ITEM 7. Amend 441—Chapter 201, implementation
clause, asfollows:

These rules are intended to implement lowa Code sections
600.17 to 600.21 and 600.23;, and 2001 2003 lowa Acts,
House File 732 667, section 31 29, subsection 5.

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.
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ARC 2896B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of 1owa Code sections 234.6 and
235B.5(1), the Department of Human Services amends
Chapter 176, “Dependent Adult Abuse,” lowa Administra-
tive Code.

These amendments change rules on the Department’s re-
sponse to areport of suspected dependent adult abuse and on
maintenance and confidentiality of abuse information. The
amendments are necessary to conform the rules to statutory
changes made by the Eightieth General Assembly in 2003
lowa Acts, Senate File 416 and House File 558.

The amendments:

e Permit the Department to approve an agency and des-
ignate that agency to complete an assessment of necessary
services for a dependent adult who is suspected of being
abused and authorize an approved agency’s access to
founded abuse information. These changes will allow the
Department to approve the Elder Abuse Initiative to provide
assessments and to communicate more freely during a depen-
dent adult abuse evaluation. The Elder Abuse Initiative is
funded by the Senior Living Trust Fund through the Depart-
ment of Elder Affairs and the area agencies on aging.

¢ Remove the category referred to as“ undetermined re-
ports.” Previoudly, Department protective service staff could
find a dependent adult abuse report “undetermined” when
they could not determine that there was a preponderance of
evidence that the abuse was “founded” or “unfounded.” As
of July 1, all reports must be determined to be either
“founded” based on a preponderance of evidence or “un-
founded.”

¢ Require the Department to maintain “unfounded” re-
ports for one year instead of expunging them immediately.

e Allow the Department to inform a subject of a depen-
dent adult abuse report that a person has a founded child or
dependent adult abuse report or islisted on the Sex Offender
Registry, if the Department determinesthat disclosure is nec-
essary for the protection of the dependent adult.

e Expand access to dependent adult abuse information
for entities involved in investigation of dependent adult
abuse or care of a dependent adult, including multidisciplin-
ary teams and the long-term care resident advocate in the De-
partment of Elder Affairs.

These amendments were Adopted and Filed Emergency
and were published in the lowa Administrative Bulletin on
August 6, 2003, as ARC 2656B. Notice of Intended Action
on these amendments was published in the lowa Administra-
tive Bulletin on the same date as ARC 2660B. The Depart-
ment received no comments on the Notice of Intended Ac-
tion.

These amendments make one change to the Natice of In-
tended Action: correct the phrase “sexua abuse” to read
“abuse” in the catchwords and both sentences of subrule
176.10(11). Theintent of 2003 lowaActs, House File 558, is
that any type of abuse history may be communicated to the
subject of areport if the Department determines that disclo-
sureis necessary for the protection of the dependent adult.

These amendments do not provide for waivers in specified
situations because the Department does not have the author-
ity to waive statutory provisions.
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The Council on Human Services adopted these amend-
ments on October 8, 2003.

These amendments are intended to implement lowa Code
chapter 235B as amended by 2003 lowa Acts, Senate File
416 and House File 558.

These amendments shall become effective January 1,
2004, at which time the Adopted and Filed Emergency
amendments are hereby rescinded.

The following amendments are adopted.

ITEMm 1. Amend rule 441—176.6(235B) by adopting the
following new subrule:

176.6(12) Assessments by other agencies. The depart-
ment may approve agencies considered capable and ap-
propriate to complete assessments of dependent adults who
are suspected of being abused.

a The department may make a referral to an approved
agency to complete an assessment of a dependent adult who
is suspected of being abused, in conjunction with a depart-
ment abuse evaluation or assessment on the dependent adult.

b. The department may use information obtained from
the assessment completed by the approved agency in the
abuse evaluation or assessment. The department has com-
plete authority in determining the conclusions of the abuse
evaluation or assessment.

ITEM 2. Amend rule 441—176.10(235B) asfollows:

Amend subrule 176.10(3) as follows:

Amend paragraph “b” by adopting the following new
subparagraphs:

(6) An agency approved by the department to conduct an
assessment.

(7) Each board of examiners specified under lowa Code
chapter 147 and the lowa department of public health for the
purpose of licensure, certification or registration, disciplin-
ary investigation, or the renewal of licensure, certification or
registration, or disciplinary proceedings of health care pro-
fessionals.

Amend paragraph
paragraph:

(8) Thelong-term care resident advocate, if the victim re-
sidesin along-term care facility or the alleged perpetrator is
an employee of along-term care facility.

Rescind and reserve subrule 176.10(5).

Amend subrule 176.10(6) as follows:

176.10(6) Accessto unfounded dependent adult abuse in-
formation. Access to unfounded dependent adult abuse in-
formation is authorized only to:

a. persons Personsidentified as subjects of areport, in-
cluding the dependent adult named in areport asavictim, a
guardian of adependent adult named in areport asavictim, a
person named in areport as having abused a dependent adult,
or an attorney representing any of the above;

b. anAn employee or agency of the department of human
services responsible for the evaluation or assessment of a de-
pendent adult abuse report; and

C. registry Registry or department personnel, when nec-
essary to the performance of their official duties, or a person
or agency under contract with the department to carry out of-
ficial duties and functions of the registry;

d. The mandatory reporter who reported dependent
adult abuse in an individual case;

e. Thelong-term careresident advocate, if the victimre-
sidesin along-term care facility or the alleged perpetrator is
an employee of a long-term care facility; and

f. A multidisciplinary team, if the department approves
the composition of the team and determines that access to the

¢” by adopting the following new sub-
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team is necessary to assist in the evaluation, diagnosis, as-
sessment, and disposition of a dependent adult abuse case.

Adopt the following new subrule:

176.10(11) Subjects informed of abuse history. The de-
partment may inform a subject of a dependent adult abuse re-
port of a person’s abuse history if the department determines
at any time that disclosure is necessary for the protection of
the dependent adult. A subject may beinformed that a person
islisted on the child or dependent adult abuse registry as hav-
ing afounded abuse report or islisted on the sex offender reg-
istry.

ITEM 3. Amend rule 441—176.13(235B) as follows:

Amend subrule 176.13(2) asfollows:

176.13(2) Unfounded reports. A report of dependent
adult abuse determined to be unfounded shall be expunged
when one year from the date it is determined to be un-
founded, in accordance with lowa Code section 235B.9, sub-
section 2.

Rescind and reserve subrule 176.13(3).

ITEM 4. Amend 441—Chapter 176, implementation
clause, asfollows:

These rules are intended to implement 1owa Code chapter
235B as amended by 2003 lowa Acts, Senate File 416 and
House File 558.

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2897B

HUMAN SERVICES
DEPARTMENT[441]

Adopted and Filed

Pursuant to the authority of lowa Code section 234.6, the
Department of Human Services amends Chapter 202, “Fos-
ter Care Services,” lowa Administrative Code.

These amendments conform the rule on voluntary foster
care placements to statutory changes made by 2003 lowa
Acts, House File 667, section 37. That legidation extends
from 30 daysto 90 days the potential duration of afoster care
placement made on avoluntary basisfor a child under the age
of 18. (Longer placements must be authorized by juvenile
court action.) The amendments also make technical changes
to update the form number of the Voluntary Placement
Agreement and the title of the Department employee respon-
sible for approving the Voluntary Placement Agreement, for
clarity.

These amendments do not provide for waiversin specified
situations because the Department does not have the author-
ity to waive statutory provisions.

These amendments were Adopted and Filed Emergency
and were published in the lowa Administrative Bulletin on
August 6, 2003, as ARC 2655B. Notice of Intended Action
on these amendments was published on the same date as
ARC 2659B. The Department received no comments on the
Notice of Intended Action. These amendments are identical
to the Notice of Intended Action.

The Council on Human Services adopted these amend-
ments on October 8, 2003.
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These amendments are intended to implement lowa Code
section 234.35(1)“c” as amended by 2003 lowa Acts, House
File 667, section 37.

These amendments shall become effective January 1,
2004, at which time the Adopted and Filed Emergency
amendments are hereby rescinded.

The following amendments are adopted.

Amend rule 441—202.3(234) asfollows:

Amend subrules 202.3(1) and 202.3(2) as follows:

202.3(1) All voluntary placement agreementsinitiated af-
ter June-30,-1992 July 1, 2003, for children under the age of
18 shall terml nate after 30 90 days

202.3(2) When the voluntary placement is of a child who
is under the age of 18, a Voluntary Foster Care Placement
Agreement, Form SS-2604 470-0715, shall be completed
and signed by the parent(s) or guardian and the county office
where the parent or guardian resides. Voluntary Foster Care
Placement Agreements shall not be used to place children
outside lowa and shall not be signed with parents or guard-
ianswho reside outside lowa. Voluntary Foster Care Place-
ment Agreements shall terminate if the child's parent or
guardian moves outside lowa after the placement.

Amend subrule 202.3(3), paragraphs“a” and “b,” asfol-
lows:

a. When the voluntary placement is of achild who is aged
18 or older and who has a court-ordered guardian, the Volun-
tary Foster Care Placement Agreement, Form SS-2604
470-0715, shdl be completed and signed by the guardian and
the county office where the guardian resides. Voluntary Fos-
ter Care Placement Agreements shall not be used to place
children outside lowa and shall not be signed with guardians
who reside outside lowa. Voluntary Foster Care Placement
Agreements shall terminate if the child’'s guardian moves
outside lowa after the placement.

b. When the voluntary placement is of a child who is
aged 18 or older and who does not have a court-appointed
guardian, the Voluntary Foster Care Placement Agreement,
Form SS-2604 470-0715, shall be completed and signed by
the child and the county office where the child resides.

Amend subrule 202.3(4) as follows:

202.3(4) All voluntary placements shall be approved by
the regional-administrator service area manager or designee.

Amend the implementation clause as follows:

This rule is intended to implement lowa Code section
234.6(6)"“b” and section 234.35(1)“ ¢” as amended by 1992
2003 lowa Acts, House File 2480 667, sections-11-and-12
section 37.

[Filed 10/10/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.
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NATURAL RESOURCE
COMM I SSION[571]

Adopted and Filed

Pursuant to the authority of lowa Code subsection
455A.5(6), the Natural Resource Commission hereby
amends Chapter 94, “Nonresident Deer Hunting,” lowa Ad-
ministrative Code.

Chapter 94 gives the regulations for hunting deer and in-
cludes season dates, bag limits, possession limits, shooting
hours, areas open to hunting, licensing procedures, means
and methods of taking, and transportation tag requirements.
This amendment allows nonresident hunters to obtain an
antlerless-only deer license to hunt from December 24
through January 2.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on September 3, 2003, as ARC 2732B.
A public hearing was held in the Wallace State Office Build-
ing on September 30, 2003. No public comments were re-
ceived during the public comment period or at the public
hearing. The final adopted amendment is unchanged from
the Notice of Intended Action.

Thisamendment isintended to implement lowa Code sec-
tions 481A.38, 481A.39 and 481A .48.

This amendment shall become effective December 3,
2003.

The following amendment is adopted.

Amend subrule 94.8(2), introductory paragraph, as fol-
lows:

94.8(2) Antlerless-only deer licenses. Licensesfor taking
antlerless-only deer will be available on the same date as
excess any-sex licenses are sold as explained in 94.8(1).
Antlerless-only licenses will be sold first-come, first-served
until the statewide quotaisfilled, or until the last day of the
season for which alicense is Valld—@l’—untH—DeGembel’—l4~
whichever-occursfirst. If antlerless-only licenses are still
available on December 15, they may be purchased by nonres-
idents to hunt during the period from December 24 through
January 2. These licenses will be available to nonresidents
who have not purchased a nonresident deer license during
one of the current deer seasons. The cost will be $50, and the
hunter must have in possession a valid nonresident small
game hunting license and proof of having paid the current
year’s wildlife habitat fee. Antlerless-only licenses will be
issued by seasons and zone and will be valid only in the sea-
son and zone designated on the license.

[Filed 10/10/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.



818 FILED

ARC 2909B

NATURAL RESOURCE
COMM I SSION[571]

Adopted and Filed

Pursuant to the authority of lowa Code subsection
455A.5(6), the Natural Resource Commission hereby
amends Chapter 106, “Deer Hunting by Residents,” lowa
Administrative Code.

These amendments clarify the rules for block deer hunts
that are held to reduce deer depredation on private property.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on July 9, 2003, as ARC 2599B. A
public hearing was held in the Wallace State Office Building
on July 31, 2003. No public comments were received during
the public comment period or at the public hearing. The fina
adopted amendments are unchanged from the Notice of In-
tended Action.

These amendments are intended to implement lowa Code
sections 481A.38, 481A.39 and 481A.48.

These amendments shall become effective December 3,
2003.

The following amendments are adopted.

ITEm 1. Amend subrule 106.11(4), paragraph “a,” sub-
paragraph (7), asfollows:

(7) Depredation licenses will be valid only on the land
where damage is occurring and the immediately adjacent
property unless the land is within a designated block hunt
areaas described in subparagraph (8). Other parcels of land
in the farm unit not adjacent to the parcels receiving damage
will not qualify.

ITEM 2. Amend subrule 106.11(4), paragraph “a,” by
adopting the following new subparagraph (8):

(8) Block hunt areas are areas designated and delineated
by wildlife biologists of the wildlife bureau to facilitate herd
reduction in agiven areawhere all producers may not qualify
for the depredation program or in areas of persistent deer
depredation. Depredation permitsissued to producers within
the block hunt zone are valid on al properties within the de-
lineated boundaries. Individual landowner permission isre-
quired for hunters utilizing depredation licenses within the
block hunt boundaries. Creation of a given block hunt area
does not authorize trespass.

[Filed 10/10/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

ARC 2891B

PROFESSIONAL LICENSURE
DIVISION[645]

Adopted and Filed

Pursuant to the authority of lowa Code sections 147.76
and 272C.3, the Board of Podiatry Examiners hereby amends
Chapter 222, “Continuing Education for Podiatrists,” and
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Chapter 223, “Practice of Podiatry,” lowa Administrative
Code.

The amendments rescind the current rule for utilization
and cost control review, which was a part of the approved
agency plan for rule revisions. Rules pertaining to the uti-
lization of conscious sedation on podiatric patients are
adopted to implement lowa Code chapter 149 as amended by
2003 lowa Acts, House File 503.

Notice of Intended Action was published in the lowa Ad-
ministrative Bulletin on August 6, 2003, as ARC 2672B. A
public hearing was held on August 26, 2003, from 9 to
11 am. in the Professiona Licensure Conference Room,
Fifth Floor, Lucas State Office Building, Des Moines, lowa.
The Division received public comments from the lowa Po-
diatric Medical Society (IPMS) and the lowa Association of
Nurse Anesthetists.

The following changes have been made to the Notice of
Intended Action:

IPMS found that six hours of continuing education in the
area of conscious sedation was excessive, and stated that
completion of two hours would be sufficient to keep up with
any changes in the process. Asaresult of the comment, the
Board revised new paragraph 222.3(2)“b" to require a podia
trist who utilizes conscious sedation to “ obtain a minimum of
one hour of continuing education in the area of conscious
sedation or other related topics.”

Subrule 223.2(1) was rewritten in response to public com-
ment received from IPMS.

e TheBoard will not specify the length of aformal anes-
thesiology rotation in aresidency program and instead finds
that having successfully completed a formal anesthesiology
rotation in aresidency program will suffice as proof of proce-
dure knowledge.

e The Board will not require the signature of the resi-
dency director to verify completion of the anesthesiology
rotation, in response to IPM'S comments that in some cases a
signature from aresidency director may be difficult to obtain
if a particular residency program had been dissolved or the
hospital where the residency occurred closed.

e TheBoard changed the date by which documentation
of education and experience must be received from October
1, 2004, to January 1, 2005, in order to grandfather in those
podiatrists who currently use conscious sedation in lieu of
those podiatrists having to complete aformal residency pro-
gram.

Subrule 223.2(2) was renumbered as 223.2(3) and rewrit-
ten to reflect that a minimum of one hour of continuing
education isrequired for license renewal beginning with the
renewal cycle of July 1, 2004, to June 30, 2006. The follow-
ing sentence was also added: “Continuing education credit in
the area of conscious sedation may be applied toward the
40 hours of continuing education required for renewal of the
license.

Subrule 223.2(3) was renumbered as 223.2(4) and the
phrase “deep sedation or” was added.

Subrule 223.2(5) was renumbered as 223.2(6) and new
paragraphs“g” and “h” were added.

Subrule 223.2(7) was renumbered as 223.2(8) and new
paragraph “h” was added.

These amendments will become effective December 3,
2003.

These amendments are intended to implement lowa Code
chapter 149 as amended by 2003 lowa Acts, House File 503,
and lowa Code section 272C.3.

The following amendments are adopted.
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ITEMm 1. Amend subrule 222.3(2) by relettering para-
graphs“b” to “f” as“c” to“g" and adopting the following
new paragraph “b”:

b. If the podiatrist utilizes conscious sedation, the podia-
trist shall obtain a minimum of one hour of continuing educa
tionin the area of conscious sedation or other related topics,

ITEM 2. Rescind rule 645—223.1(514F) and adopt the
following new rulein lieu thereof:

645—223.1(149) Definitions. For the purposes of these
rules, the following definitions shall apply:

“Ambulatory surgical center” or “ASC” means an ambu-
latory surgical center that has in effect an agreement with the
Centers for Medicare and Medicaid Services (CMS) of the
U.S. Department of Health and Human Services, in accor-
dance with 42 CFR Part 416.

“Conscious sedation” means a depressed level of con-
sciousness produced by the administration of pharmacologi-
cal substances that retains the patient’s ability to indepen-
dently and continuously maintain an airway and respond ap-
propriately to physical stimulation or verbal command.

ITEM 3. Renumber rules 645—223.2(139A) and 645—
223.3(149) as 645—223.3(139A) and 645—223.4(149)
and adopt the following new rule 645—223.2(149):

645—223.2(149) Requirements for administering con-
scious sedation. A licensed podiatrist who holds a permanent
license in good standing may use conscious sedation for po-
diatric patients on an outpatient basisin a hospita or ASC &f-
ter the podiatrist has submitted to the board office an attesta-
tion on aform approved by the board.

223.2(1) The attestation shall include:

a. Evidence of successful completion within the past
five years of aformal anesthesiology rotation in aresidency
program approved by the Council on Podiatric Medical
Education (CPME); or

b. For apodiatrist who does not meet the requirements of
paragraph “a,” an attestation with evidence that the podiatrist
is authorized by the governing body of a hospital or ASC to
use conscious sedation. This attestation must be received by
the board prior to January 1, 2005.

223.2(2) The podiatrist shall provide verification of cur-
rent certification in Basic Cardiac Life Support (BCLS) or
Advanced Cardiac Life Support (ACLS).

223.2(3) A podiatrist who has an attestation on file and
continues to use conscious sedation shall meet the require-
ments of 645—Chapter 222 at the time of licenserenewa. A
minimum of one hour of continuing education in the area of
conscious sedation or related topics shall be required begin-
ning with the renewal cycle of July 1, 2004, to June 30, 2006.
Continuing education credit in the area of conscious sedation
may be applied toward the 40 hours of continuing education
required for renewal of the license. In addition, the podiatrist
shall maintain current certificationin BCLS or ACLS.

223.2(4) A podiatrist shall only utilize conscious sedation
in a hospital or ASC when the podiatrist has been granted
clinical privileges by the governing body of the hospital or
ASC in accordance with approved policies and procedures of
the hospital or ASC.

223.2(5) Itisaviolation of the standard of care for a podi-
atrist to use conscious sedation agents that result in a deep
sedation or general anesthetic state.

223.2(6) Reporting of adverse occurrences related to con-
scious sedation. A licensed podiatrist who has an attestation
on file with the board must submit areport to the board with-
in 30 days of any mortality or other incident which resultsin
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temporary or permanent physical or mental injury requiring
hospitalization of the patient during or as a result of con-
scious sedation. The report shall include the following:

a. Description of podiatric procedures;

b. Description of preoperative physical condition of pa-
tient;

c. List of drugs and dosage administered;

d. Description, in detail, of techniques utilized in
administering the drugs;

e. Description of adverse occurrence, including:

(1) Symptoms of any complications including, but not
limited to, onset and type of symptoms;

(2) Treatment instituted;

(3) Response of the patient to treatment;

f. Description of the patient’s condition on termination
of any procedures undertaken;

g. If apatientistransferred, a statement providing where
and to whom; and

h. Name of the registered nurse who is trained to admin-
ister conscious sedation and who assisted in the procedure.

223.2(7) Failureto report. Failureto comply with subrule
223.2(6) when the adverse occurrence is related to the use of
conscious sedation may result in the podiatrist’s loss of au-
thorization to administer conscious sedation or in other sanc-
tions provided by law.

223.2(8) Record keeping. The patient’s chart must in-
clude:
Preoperative and postoperative vital signs;
Drugs administered;
Dosage administered;
Anesthesiatime in minutes;
Monitors used,
Intermittent vital signs recorded during procedures
and until the patient isfully alert and oriented with stable vi-
tal signs;

g. Name of the person to whom the patient was dis-
charged; and

h.  Name of the registered nurse who istrained to admin-
ister conscious sedation and who assisted in the procedure.

223.2(9) Failureto comply with these rulesis grounds for
discipline.

[Filed 10/10/03, effective 12/3/03]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.

~oapoTe

ARC 2886B

PUBLIC SAFETY
DEPARTMENT[661]

Adopted and Filed

Pursuant to the authority of lowa Code sections 100.1,
100.35 and 231C.4, the Department of Public Safety hereby
amends amend Chapter 5, “Fire Marshal,” lowa Administra-
tive Code.

lowa Code section 100.1, subsection 5, assigns to the State
Fire Marshal the exclusive authority to adopt fire safety rules
inlowa. lowa Code section 100.35 enumerates various sorts
of occupancies, including hospitals and licensed health care
facilities, for which the State Fire Marshal is required to
adopt rules. lowa Code section 231C.4 authorizes the State
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Fire Marshal to adopt fire safety requirements for assisted
living facilities, in coordination with the Department of Elder
Affairs.

Hospitals, licensed hedlth care facilities, and assisted liv-
ing facilities in lowa are required to comply with fire safety
requirements established by the State Fire Marshd in order to
obtain and maintain licensure or certification. In addition,
hospitals and licensed health care facilities are to comply
with fire safety requirements established by the federal Cen-
tersfor Medicare and Medicaid Servicesin order to be eligi-
ble for reimbursement under the Medicare and Medicaid pro-
grams. The federal fire safety regulations were changed so
that, as of March 11, 2003, the fire safety requirements for
facilities providing services subject to reimbursement from
Medicare or Medicaid are based on compliance with provi-
sions from the 2000 edition of the Life Safety Code published
by the National Fire Protection Association applicableto the
particular type of facility. As of September 11, 2003, each
individual facility providing services under the Medicare and
Medicaid programsis required to be in compliance with ap-
plicable provisions of the 2000 edition of the Life Safety
Code.

Amendments intended to ease the transition to the new re-
quirements for facilities subject both to the rules of the State
Fire Marshal and to the fire safety regulations of the Centers
for Medicare and Medicaid Services were adopted through
emergency rule-making procedures and were effective
March 11, 2003. The emergency rules were published in the
lowa Administrative Bulletin on April 2, 2003, as ARC
2365B. Generally, the approach taken wasto alow the con-
tinued use of the existing requirements, most of which are
based upon the 1985 edition of the Life Safety Code, or the
use of the new requirements until September 11, 2003, and
then to require compliance with the new requirements as of
September 11, 2003. Among the provisions that were al-
lowed to be used until September 11, 2003, were those that
allowed, in limited cases, compliance with provisions of ear-
lier editions of the Life Safety Code. Also, plan reviews for
new facilities, including additions or facilities engaging in
major renovation or remodeling, were based upon the new
requirements as of March 11, 2003.

Notice of Intended Action for these amendments was pub-
lished in the lowa Administrative Bulletin on May 28, 2003,
asARC 2487B. The Notice contained the following changes
from the amendments that were Adopted and Filed Emergen-
cy asARC 2365B:

e Languagein subrule 5.626(4) referring to assisted liv-
ing facilities seeking certification from the federal Centers
for Medicare and Medicaid Servicesis not included, as this
reference was included mistakenly in the emergency rule
making. Assisted living facilities are not required to, nor are
they able to, receive certification from the Centers for Medi-
care and Medicaid Services. Inthose cases where an assisted
living facility receives reimbursement from the federal
agency, it is pursuant to awaiver and does not require the fa-
cility to be federally certified.

e Provisions regarding intermediate care facilities for
the mentally retarded (ICFSYMR) are changed to reflect en-
actment of 2003 lowa Acts, House File 387. Prior to enact-
ment of House File 387, ICFS/MR were required to comply
with requirements of the 1985 edition of the Life Safety Code
(lowa Code section 135C.2, subsection 3, paragraph “c”).
House File 387 amended the lowa statute to require com-
pliance with the 2000 edition of the Life Safety Code, which
is consistent with the new federal requirements.
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e For ICFYMR and intermediate care facilities for per-
sonswith mental illness (ICFs/PMI), an exception in the Life
Safety Code, 2000 edition, regarding sprinklering in facili-
tieswith eight or fewer beds which have been converted from
other residential occupanciesis deleted. Implementation of
the exception would require staff of the Fire Marshal Divi-
sion to determine the evacuation capability of residents and
would require revisits by staff of the Division each time a
new resident is admitted, neither of which is practical.

A public hearing regarding the amendments was held on
June 19, 2003. No comments regarding the amendments
were received either at the public hearing or otherwise.

The following changes have been made from the Notice:

e Exceptions which applied until September 11, 2003,
have been eliminated.

e Inrule5.915(100), provisions of the Life Safety Code,
the implementation of which is dependent upon an evacua
tion capability rating, have been reworded or deleted in order
to clarify that any requirement that is based on a rating of
evacuation capability shall be based upon an evacuation ca-
pability rating of “impractical.”

e Separate rules regarding ICFSYMR and ICFS/PMI
have been combined into a single rule. These facilities are
subject to the same provisions of the Life Safety Code.

These amendments are intended to implement lowa Code
section 100.35 and chapters 135B, 135J and 231C and chap-
ter 135C as amended by 2003 lowa Acts, House File 387, and
42 CFR Parts 403, 416, 418, 482 and 483.

These amendments will become effective January 1, 2004.

The following amendments are adopted.

ITEM 1. Amend rule 661—5.626(231C) as follows:

Amend subrule 5.626(1) by rescinding the definition of
“NFPA" and adopting in lieu thereof the following new defi-
nition in alphabetical order:

“NFPA” means the National Fire Protection Association,
Batterymarch Park, Quincy, MA 02269. References to the
form “NFPA xx,” where “xx” isanumber, refer to the NFPA
standard or pamphlet of the corresponding number.

Rescind subrule 5.626(4) and adopt in lieu thereof the fol-
lowing new subrule:

5.626(4) Alternative requirements. In lieu of complying
with the requirements established in subrule 5.626(2) or
5.626(3), assisted living facilities may alternatively comply
with the requirements established in this subrule.

a. Anassisted living facility that begins operation on or
after September 11, 2003, or that received plan approval for
initial construction or for its most recent addition or renova
tion or remodeling project on or after March 11, 2003, may
comply with the requirements established in NFPA 101, Life
Safety Code, 2000 edition, Chapter 32, in lieu of compliance
with the requirements established in subrule 5.626(2).

b. An assisted living facility that begins operation prior
to September 11, 2003, or that received plan approval for ini-
tial construction or for its most recent addition or renovation
or remodeling project prior to March 11, 2003, may comply
with the requirements established in NFPA 101, Life Safety
Code, 2000 edition, Chapter 33, in lieu of compliance with
the requirements established in subrule 5.626(3).

ITEM 2. Rescind rules 661—5.900(100) through
5.925(100) and adopt in lieu thereof the following new
rules:

661—5.900(100) Definitions. The following definitions ap-

ply to rules 661—5.900(100) through 661—5.925(100).
“Ambulatory health care facility” means afacility or por-

tion thereof used to provide services or treatment that pro-



IAB 10/29/03

PUBLIC SAFETY DEPARTMENT[661](cont’d)

vides, on an outpatient basis, treatment for one or more pa-
tients that renders the patients incapable of taking action for
self-preservation under emergency conditions without the
assistance of others; or provides, on an outpatient basis, anes-
thesia that renders the patient incapable of taking action for
self-preservation under emergency conditions without the
assistance of others.

“Existing” meansthat afacility (1) has been in continuous
operation under its current classification of occupancy since
before September 11, 2003, and has not undergone renova
tion or remodeling, including an addition, on or after Sep-
tember 11, 2003, or (2) received plan approval for initial
construction or for its most recent renovation or remodeling
project, including an addition, if any, from the building code
bureau of the fire marshal division prior to March 11, 2003.

“Hospice” means a facility licensed or seeking licensure
pursuant to lowa Code section 135J.2.

“Hospital” means a facility licensed or seeking licensure
pursuant to lowa Code chapter 135B.

“Intermediate care facility for the mentally retarded”
means a facility licensed or seeking licensure pursuant to
lowa Code section 135C.2(3)"“c” as amended by 2003 lowa
Acts, House File 387, section 1.

“New” means that a facility (1) commenced continuous
operation under its current classification of occupancy on or
after September 11, 2003, (2) has undergone renovation or
remodeling, including an addition, on or after September 11,
2003, or (3) received plan approval from the building code
bureau of the fire marshal division for theinitia construction
of the facility or the most recent renovation of or addition to
the facility on or after March 11, 2003.

“NFPA” means the National Fire Protection Association,
Batterymarch Park, Quincy, MA 02269. References to the
form “NFPA xx,” where“xx” isanumber, refer to the NFPA
standard or pamphlet of the corresponding number.

“Nursing facility” means afacility licensed or seeking li-
censure pursuant to lowa Code section 135C.6, including a
nursing facility for intermediate care or anursing facility for
skilled care.

661—5.901 to 5.904 Reserved.

661—5.905(100) Hospitals.

5.905(1) New hospitals. NFPA 101, Life Safety Code,
2000 edition, Chapter 18, is adopted by reference as the fire
safety rules for new hospitals.

5.905(2) Exigting hospitals. NFPA 101, Life Safety Code,
2000 edition, Chapter 19, is adopted by reference asthe fire
safety rulesfor existing hospitals, with the following amend-
ments:

Effective March 13, 2006, Section 19.3.6.3.2, Exception
No. 2, is deleted.

Section 19.2.9 is not effective prior to March 13, 2006.

661—5.906 t0 5.909 Reserved.

661—5.910(100) Nursing facilities and hospices.

5.910(1) New nursing facilities and hospices. NFPA 101,
Life Safety Code, 2000 edition, Chapter 18, is adopted by
reference asthe fire safety rulesfor new nursing facilities and
hospices that provide inpatient care directly.

5.910(2) Existing nursing facilities and hospices. NFPA
101, Life Safety Code, 2000 edition, Chapter 19, is adopted
by reference as the fire safety rulesfor existing nursing facili-
ties and hospices that provide inpatient care directly, with the
following amendments:

Section 19.2.9 is not effective prior to March 13, 2006.
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Effective March 13, 2006, Section 19.3.6.3.2, Exception
No. 2, is deleted.

661—5.911 t0 5.914 Reserved.

661—5.915(100) Intermediate carefacilitiesfor the men-
tally retarded and intermediate car e facilitiesfor persons
with mental illness.

5.915(1) New intermediate care facilities. New inter-
mediate care facilities for the mentally retarded and new in-
termediate care facilities for persons with mental illness shall
comply with the provisions of one of the following:

a NFPA 101, Life Safety Code, 2000 edition, Chapter
18.

b. NFPA 101, Life Safety Code, 2000 edition, Chapter
32, with the following amendments:

NOTE: Any requirement contained within Chapter 32 that
is based on a rating of evacuation capability shall be based
upon an evacuation capability rating of “impractical.” Any
provision which is dependent upon an evacuation capability
rating other than “impractical” shall be unavailable.

(1) Delete Section 32.2.1.2.1 and insert in lieu thereof the
following new section:

322121

Small facilities shall comply with the requirements of Sec-
tion 32.2 asindicated for an evacuation capability of imprac-
tical.

Exception*: Facilities where the authority having juris-
diction has determined equivalent safety is provided in ac-
cordance with Section 1.5.

(2) Delete Section 32.2.1.2.2 and insert in lieu thereof the
following new section:;

322122

The evacuation capability shall be classified as impracti-
cal.

(3) Delete Exception No. 1 to Section 32.2.2.1.

(4) Delete Exceptions No. 2 and No. 3 to Section 32.2.2.4.

(5) Deletethe Exception to Section 32.2.3.3.2.

(6) Delete Exception No. 1 to Section 32.2.3.5.1.

(7) Delete Exceptions No. 1, No. 3 and No. 4 to Section
32.2.35.2.

(8) Delete Exception No. 2 to Section 32.2.3.5.2 and in-
sert in lieu thereof the following new Exception No. 2:

Exception No. 2: An automatic sprinkler system in accor-
dance with NFPA 13D, Standard for the Installation of Sprin-
kler Systems in One- and Two-Family Dwellings and
Manufactured Homes, with a 30-minute water supply, shall
be permitted. All habitable areas and closets shall be sprin-
klered. Facilities with more than eight residents shall be
treated as two-family dwellings with regard to water supply.

(9) Delete Exception No. 5 to Section 32.2.3.5.2 and in-
sert in lieu thereof the following new Exception No. 5:

Exception No. 5: In facilities up to and including four sto-
riesin height, systems in accordance with NFPA 13R, Stan-
dard for the Installation of Sprinkler Systemsin Residential
Occupancies up to and Including Four Stories in Height,
shall be permitted. All habitable areas and closets shall be
sprinklered.

(10) Delete Section 32.2.3.5.3.

(11) Delete Section 32.2.3.5.4 and insert in lieu thereof
the following new section:

322354

Automatic sprinkler systems shall be supervised in accor-
dance with Section 9.7.

(12) Delete Exception No. 1 to Section 32.2.3.6.1.

(13) Delete Section 32.3.1.2.1.
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(14) Delete Section 32.3.1.2.2 and insert in lieu thereof
the following new section:

32.31.2.2

Large facilities shall meet the requirements for limited
care facilitiesin Chapter 18.

Exception*: Facilities where the authority having juris-
diction has determined equivalent safety is provided in ac-
cordance with Section 1.5.

(15) Delete Section 32.3.1.2.3.

(16) Delete the Exception to Section 32.3.1.3.3, para-
graph (a). _ . o

(17) Delete Section 32.4.1.4 and insert in lieu thereof the
following new section:

32.4.1.4 Minimum Construction Requirements.

In addition to the requirements of Chapter 30, apartment
buildings housing residential board and care facilities shall
meet the construction requirements of 18.1.6. In applying
the construction requirements, the height shall be determined
by the height of the residential board and care facility mea-
sured above the primary level of exit discharge.

Exception: If the new board and care occupancy is created
in an existing apartment building, the construction require-
ments of 19.1.6 shall apply.

(18) Delete Exception No. 2 to Section 32.7.3 and insert
in lieu thereof the following new Exception No. 2;

Exception No. 2: Those residents who cannot meaning-
fully assist in their own evacuation or who have special
health problems shall not be required to actively participate
inthedrill. Section 18.7 shall apply in such instances.

5.915(2) Existing intermediate care facilities. Existing
intermediate care facilities for the mentally retarded and ex-
isting intermediate care facilities for persons with mental ill-
ness shall comply with the provisions of one of the following:

a. NFPA 101, Life Safety Code, 2000 edition, Chapter
19.

b. NFPA 101, Life Safety Code, 2000 edition, Chapter
33, with the following amendments:

NOTE: Any requirement contained in Chapter 33 that is
determined on a rating of evacuation capability shall be
based upon an evacuation capability rating of “impractical.”
Any provision which depends upon an evacuation rating of
“prompt” or “sow” shall be unavailable.

(1) Delete Section 33.1.7.

(2) Delete Section 33.2.1.2.1 and insert in lieu thereof the
following new section:

332121

Small facilities shall comply with the requirements of Sec-
tion 33.2.

Exception*: Facilities where the authority having juris-
diction has determined equivalent safety is provided in ac-
cordance with Section 1.5.

(3) Delete Section 33.2.1.2.2 and insert in lieu thereof the
following new section:

33.21.2.2

The evacuation capability shall be classified as impracti-

(4) Delete Section 33.2.1.3 and insert in lieu thereof the
following new section:

33.2.1.3 Minimum Construction Requirements.

Buildings shall be of any construction type in accordance
with 8.2.1 other than Type 11(000), Type I11(200), or Type
V(000) construction.

Exception: Buildings protected throughout by an ap-
proved, supervised automatic sprinkler system in accordance
with 33.2.3.5 shall be permitted to be of any type of construc-
tion.
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(5) Delete Exception No. 1 to Section 33.2.2.1.

(6) Delete Section 33.2.2.2.2 and insert in lieu thereof the
following new section:

33.2222

The primary means of escape for each deeping room shall
not be exposed to living areas and kitchens.

Exception: Buildings equipped with quick-response or
residential sprinklers throughout. Standard response sprin-
klers shall be permitted for use in hazardous areas in accor-
dance with 33.2.3.2.

(7) Delete Exception No. 2, Exception No. 3, and Excep-
tion No. 4 to Section 33.2.2.4.

(8) Delete the Exception to Section 33.2.3.3.

(9) Delete Section 33.2.3.5.2 and insert in lieu thereof the
following new section:

33.2.35.2*

Where an automatic sprinkler system isinstalled, for ei-
ther total or partial building coverage, the system shall bein
accordance with Section 9.7 and shall activate the fire dlarm
system in accordance with 33.2.3.4.1. The adequacy of the
water supply shall be documented to the authority having ju-
risdiction.

Exception No. 1: An automatic sprinkler system in accor-
dance with NFPA 13D, Standard for the Installation of Sprin-
kler Systems in One- and Two-Family Dwellings and
Manufactured Homes, with a 30-minute water supply, shall
be permitted. All habitable areas and closets shall be sprin-
klered. Automatic sprinklers shall not be required in bath-
rooms not exceeding 55 ft2 (5.1 m?), provided that such
spaces are finished with lath and plaster or materials provid-
ing a 15-minute thermal barrier.

Exception No. 2: In facilities up to and including four sto-
ries in height, systems installed in accordance with NFPA
13R, Standard for the Installation of Sprinkler Systems in
Residential Occupancies up to and Including Four Storiesin
Height, shall be permitted. All habitable areas and closets
shall be sprinklered. Automatic sprinklers shall not be re-
quired in bathrooms not exceeding 55 ft2 (5.1 m?), provided
that such spaces are finished with lath and plaster or materials
providing a 15-minute thermal barrier.

Exception No. 3: Initiation of the fire alarm system shall
not be required for existing installations in accordance with
33.2.35.5.

(10) Delete Section 33.2.3.5.3 and insert in lieu thereof
the following new section;

33.235.3

All facilities shall be protected throughout by an ap-
proved, supervised automatic sprinkler system in accordance
with 33.2.3.5.2.

(11) Delete Exception No. 1 and Exception No. 4 to Sec-
tion 33.2.3.6.1.

(12) Delete Section 33.3.1.1 and insert in lieu thereof the
following new section:

33.3.1.1 Scope.

Section 33.3 applies to residential board and care occu-
pancies providing sleeping accommodations for more than
16 residents. Facilities having sleeping accommodations for
not more than 16 residents shall be evaluated in accordance
with Section 33.2.

(13) Delete Section 33.3.1.2 and insert in lieu thereof the
following new section:

33.3.1.2 Requirements.

Large facilities shall meet the reguirements for limited
care facilitiesin Chapter 19.
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Exception*: Facilities where the authority having juris-
diction has determined equivalent safety is provided in ac-
cordance with Section 1.5.

(14) Delete the Exception to Section 33.3.1.3.3, para-
graph (a). _ _

(15) Delete Exception No. 2 to Section 33.3.3.6.1.

(16) Delete Exception No. 2 to Section 33.3.3.6.3.

(17) Delete Section 33.4.1.3 and insert in lieu thereof the
following new section:

33.4.1.3 Requirements.

334.131

Apartment buildings housing board and care facilities
shall comply with the requirements of Section 33.4.

Exception*: Facilities where the authority having juris-
diction has determined that equivalent safety for housing a
residential board and care facility is provided in accordance
with Section 1.5.

334.1.3.2

All facilities shall meet the requirements of Chapter 31
and the additional requirements of Section 33.4.

(18) Delete Section 33.4.1.4 and insert in lieu thereof the
following new section:

33.4.1.4 Minimum Construction Requirements.

In addition to the requirements of Chapter 31, apartment
buildings housing residential board and care facilities shall
meet the construction requirements of 19.1.6. In applying
the construction reguirements, the height shall be determined
by the height of the residential board and care facility mea-
sured above the primary level of exit discharge.

(19) Delete Exception No. 2 to Section 33.7.3 and insert
in lieu thereof the following new exception:

Exception No. 2: Those residents who cannot meaning-
fully assist in their own evacuation or who have special
health problems shall not be required to actively participate
inthedrill. Section 19.7 shall apply in such instances.

661—5.916 t0 5.919 Reserved.

FILED 823

661—5.920(100) Ambulatory health carefacilities.

5.920(1) New ambulatory health care facilities. NFPA
101, Life Safety Code, 2000 edition, Chapter 20, is adopted
by reference as the fire safety rules for new ambulatory
health care facilities.

5.920(2) Existing ambulatory hedth care facilities.
NFPA 101, Life Safety Code, 2000 edition, Chapter 21, is
adopted by reference as the fire safety rules for existing am-
bulatory health care facilities, with the following amend-
ments:

Section 21.2.9.1 is not effective prior to March 13, 2006.

661—5.921 t0 5.924 Reserved.

661—5.925(100) Religious nonmedical health careinsti-
tutions.

5.925(1) New religious nonmedical health care institu-
tions. NFPA 101, Life Safety Code, 2000 edition, Chapter
18, is adopted by reference as the fire safety rules for new
religious nonmedical health care institutions.

5.925(2) Existing religious nonmedica health care insti-
tutions. NFPA 101, Life Safety Code, 2000 edition, Chapter
19, is adopted by reference asthefire safety rulesfor existing
religious nonmedical health care ingtitutions, with the fol-
lowing amendments:

Section 19.2.9 is not effective prior to March 13, 2006.

Effective March 13, 2006, Section 19.3.6.3.2, Exception
No. 2, isdeleted.

Rules 661—5.900(100) to 661—5.925(100) are intended
to implement lowa Code section 100.35.

[Filed 10/7/03, effective 1/1/04]
[Published 10/29/03]

EDITOR'S NOTE: For replacement pages for IAC, see IAC
Supplement 10/29/03.
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